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OVERVIEW 

I. INTRODUCTION. I.. 

The Supreme Court Advisory Committee Report recommended 

(Rec.. 66) that the Lawyers Professional Responsibility Board 

report to the Court in January, 1987, on the implementation of 

the Committee's recommendations. This report is submitted 

pursuant to that recommendation. 

This report is made in two parts, an Overview and a more 

detailed listing of the recommendations of the Committee, in 

numerical order, followed by statements regarding the 

imple!mentation status of each such recommendation. 

The Lawyers Board has taken a number of constructive steps 

to meet the concerns of the Advisory Committee regarding delay in 

disciplinary matters, accountability, over-centralization and 

other matters. The Board and Advisory Committee worked 

cooperatively to make changes needed to renew the vigorous and 

fair system of professional responsibility in Minnesota. 

II. STRUCTURAL MODIFICATION AND PROCEDURAL FAIRNESS. 

A . Delay in Handling Disciplinary Complaints (Recs. 5, 6, 
16, 17). 

The Report (pp. 8-13) stated certain facts and statistics 

showing a general problem of delay in handling disciplinary 

complaints. Several statistics show that the problem of delay 

has been almost entirely resolved. 

Old Cases. Perhaps the most revealing statistic 

regarding delay in serious matters is the number of cases under 
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investigation or in pending litigation which are old cases. The 

Report (p. 12) noted that in December, 1984, there were 241 

pending cases over one-year old.. As of December 31, 1986, there 

were 52 such cases involving 32 attorneys, only 18 of which 

remain the subjects of private investigation. The overall number 

of files on hand has also decreased significantly, from 686 in 

December, 1984, to about 425 in December, 1986. 

The statistics showing, "Case Dispositions Year-to-Date' for 

December 31, 1986, indicate very clearly that the problem of 

delay has been largely surmounted in the general run of cases. 

See A.1. These statistics show, regarding the minor cases, that 

the a.verage time for dismissal of a complaint upon District 

Committee recommendation has been reduced from about six months 

in the 1984-5 period to four months in 1986. Dismissal of 

Director files has been reduced by about 50 percent from 1984-5 

to 1986. The average time for an admonition has been reduced 

from 15 months in 1984 to seven months in 1986. The average time 

for commencing a private probation has been reduced from * 
22 months in 1984 to 13 months in 1986. All of these times are 

measured from the date the complaint is received to the date the 

disposition becomes final. 

'The Supreme,Court disposition times have not been 

dramatically reduced, except in the case of disbarments. 

However, the continuing lengthy time for Supreme Court 

dispositions is a function of cases initiated in or before 1984. 

The backlog of Supreme Court files has been greatly reduced, and 

Supreme Court procedures have become faster, so that it is to be 
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expected that in the near future the average age of Supreme Court 

dispositions will decline significantly. 

Committee Recommendation.16 (that the Court give referees 

return dates to expedite their reports) has been implemented by 

the Court. The Executive Committee regularly receives 

information regarding total case inventory, cases over one-year 
old, public matters pending, and public matters decided, to 

insure that a backlog does not reoccur (Rec. 17). A.2-11. 

The prompt handling of disciplinary matters has not 

sacrificed disciplinary standards, The percentage of the 

disposition by various file categories for 1984, 1985 and 1986 

are fairly constant with two exceptions. Disbarments increased 

in 1986, and summary dismissals increased from 15% to 34% over 

summary dismissals in 1984. A.l. 

Attached at A.13 is a chart showing the numbers and 

categories of public discipline of Minnesota attorneys for the 

last 10 years. The numbers for 1985 and 1986 clearly show the 

results of a major effort to present the most serious cases most .I 
promptl'y. 

Summary Dismissals. Since the percentage of dismissals 

overaIL has not increased, and the summary dismissal rate has 

doubled, it may be inferred that there has been a better early 

identification of complaints determined to be without merit. 

Efficiency in the use of resources has been enhanced by 

implementation of Recommendations 5 and 6 suggesting more regular 

deference by the Director's Office to other forums such as fee 

arbitration and post-conviction appellate review. Complaints 
which are primarily of malpractice are more often deferred to the 

-4- 



civil courts and matters clearly within the jurisdiction of 

probalte, bankruptcy or other courts are more often deferred tO0. 

Attacfhed at A.14-24 is a set of' guidelines for summary dismissals 

adopted by the Lawyers Board. 

District Committee Reporta. The Committee also reported 

that for investigations conducted by District Ethics Committees 

"the average age of cases returned to the Director is 3.2 

months," although a 45-day time frame is recommended. In 1986, 
the average District Ethics Committee report is returned in 

approximately 1.6 months. 

‘Delay in discipline proceedings is one of the few problems 

that can be quantified and measured. All of the statistics cited 

above indicate that the chronic problem of delay in the handling 

of disciplinary cases overall is not presently a significant 

problem in Minnesota. The Supreme Court has pending before it 

several proposals by the Lawyers Board for rule changes designed 

to further reduce the problem of delay in the small number of 

cases involving the most serious misconduct. 

a: 
I 

Structural Modifications (Recs. 15, 38-43, 62). 

A number of recommendations (Recs. 40-43, 62), relating to 

the disciplinary structure, have been incorporated into rule 

changeis by the Court and implemented by policies and procedures 

in the litigation practice of the Director's office.1 

Complainant Appeals. Reviewing Board members receive 

complainant appeals in rotation. They may not only affirm or 

i/Recommendations 38 and 39 were not adopted by the Court and 
: Recommendation 15 was withdrawn by the Advisory Committee. 
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direct that the matter be sent to Panel but may instead require 

further investigation. During 1986 the Director's Office 

received 198 complainant appeals. This is approximately 

16 petrcent of files closed. The reviewing Panel members made 

163 determinations --nine of which were recommended for further 

investigation and two of which were directed be heard before a 

Panel. The remainder affirmed the Director's disposition. A 

total of 149 clerical hours were spent in 1986 processing the 

appeal files as well as a small amount of unrecorded attorney 

time. 

Panel Proceedings. Panels now make probable cause 

determinations as to each charge brought by the Director 

(Rec. 41). A litigation policy and procedure memorandum has been 

imple:mented to ensure the dismissal of any charge for which the 

Panel finds no probable cause (Rec. 42). Joan Hackel of the 

Executive Committee has been appointed to review Panel workload 

and expertise and to modify Panel assignments where appropriate 

(Rec. 44). The Executive Committee has adopted policies and 

procedures to implement the changes in the Rules on Lawyers 

Professional Responsibility related to Panel assignments. 

(A.21-29.) 

Supplementary Petitions. A policy and procedure 

memorandum has been adopted to implement Recommendation 43, 

requiring approval of supplementary petitions by Board Panel 

chairs. (A.30.) 

Disqualification. Procedures have been adopted for 

replac!ement of District Ethics Committee investigators and Board 
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members who,recuse themselves pursuant to Recommendation 63 as 

incorporated 'into amended Rules 4(d) and 6(a), RLPR. 

c. Procedural Fairness (iiecs. 52-59, 63, 65). 

The Advisory Committee was concerned with the treatment of 

the "innocent lawyer" and the perceived adversariness of the 

systefm. A number of rule changes were adopted by the Court based 

upon the Advisory Committee's recommendations (Recs. 52, 54-59). 

Policies and procedures have been instituted to implement rule 

changes in the area of disclosure and expunction of complaints 

dismissed with a determination that discipline is not warranted 

(Recs. 57-58). A policy and procedure memorandum has been 

adopted regarding the pleading of prior discipline and the 

appropriate use of dismissed complaints (Rec. 59). Copies of the 

District Ethics Committee investigator's report are routinely 

furnished to respondent upon request (Rec. 55). 

,'The Director's Office has addressed the concern of some 

respondent attorneys that they are unable to respond to unclear 

complaints. Several procedures to ameliorate the perceived 

problem of required responses to unintelligible complaints have 

been adopted. First, the rate of summary dismissals has been 

dramatically increased. Second, a regular form has been devised 

to as’k complainants to make unintelligible complaints more 

intelligible or specific. Third, the Office has been willing to 

state the rule violations the complainant is apparently alleging 

upon the request of a respondent attorney. There have been very 

few such requests. 

Recommendation 65 was that the Director's dismissal notice 

express appreciation for the respondent attorney's cooperation. 
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The Director's Office has instead expressed such appreciation in 

the initial notice of investigation. 

Rule 25 Changes. One rno?e. recent procedural change by 

the Court providing Ramsey County District Court as a forum for 

good faith challenges to Rule 25 discovery requests (Rec. 54), 

has probably increased perception of the disciplinary system as 

fair to those subject to it. It must be reported, however, that 

like any additional procedural change, such challenges require 

more time and resources of the system, and are subject to abuse. 

Some respondent attorneys have made multiple motions to Ramsey 

County District Court during pending Lawyers Board Panel 

proceedings, thereby adding to the time for and expense of such 

proceedings. 

III. DECENTRALIZATION (Recs. 12, 31-37 and 48-49). 

.' The Report perceived a problem with overcentralization of 

the discipline system and the Director's Office. Each of the 
Advisory Committee recommendations relating to District Ethics 

Committees has been implemented, thereby enhancing the role of 

the District Ethics Commitees in the disciplinary system. 

During 1986, the Director or Assistant Directors met with 

almost half of the local District Ethics Committees in addition 

to conducting the annual District Ethics Committee Seminar. 

Since late 1985, the District Ethics Committees, when 

recommending dismissal of a complaint after investigation, have 
been asked to include with recommendations for dismissal or 

admonition a draft disposition document in a uniform format 

pursuant to Recommendation 35. This has saved drafting time in 
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the Director's Office and provided the Committees with an 

increased role in formulating disposition rationale. These 

recommended dispositions are reviewed by Assistant Directors who 

have .Einal disposition authority pursuant to Recommendation 12. 

The Executive Committee has named as its delegate for 

District Ethics Committee matters, Charles Kennedy, former 

Seventh District Ethics Chairperson. Kennedy receives copies of 

dispositions and explanations for Director departure from 

District Committee recommmendations pursuant to Recommendation 31. 

In the seven months in which these statistics have been kept, the 

Director has departed from the DEC recommendation only seven 

times out of 726 recommendations. Quarterly aging analysis of 

the District Ethics Committee investigations is also provided to 

Kennedy pursuant to Recommendation 36. Policy and Procedure 

memoranda have been adopted implementing rule changes requiring 

review of investigator reports by DEC Chairs and the use of 

uniform DEC investigation and annual report formats (Recs. 32, 

33, 37). Procedures to implement-Recommendation 34 to avoid 

duplicating investigative work have also been instituted. 

Dlistrict Ethics Committee Chairs have been urged to appoint 

lawyer-members from various areas of practice (Rec. 48). 

Although there is no formal written policy, the Court has been 

soliciting recommendations for vacancies in DEC Chairs especially 

from local bar associations (Rec. 49). 

IV. ACCOUNTABILITY (Recs. l-4, 14, 19-30, 46-47, 60-61). 

The Report was also concerned to clarify lines of authority 

and to provide more oversight of the Director, particularly 
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through the Executive Committee. The Court adopted the 

recommended 'changes to Rule 5 embodied in Recommendations 19, 20, 

21 and 23 regarding the relationship of the Director, the Board 

and the Court. Recommendation 22 was not adopted. Instead, 

Rule 5(a) was amended to require the Board to review the 

Director's performance every two years. Pursuant to 
Recommendation 21 the Director submitted an annual report June 2, 

1986, to the Lawyers Professional Responsibility Board. 

In January, 1986, a new five-member Executive Committee was 

appointed: John D. Levine, Charles R. Kennedy, Fenita Foley, 

Joan M. Hackel and Paul Kinney (Rec. 25). Before and after that 

time, the Executive Committee has been performing the "general 

oversight" functions contemplated by Recommendations 24-29. With 

the appointment of an additional Board member in July, 1986, six 

three-person panels have been constituted, excluding Executive 

Committee members (Recs. 24, 25). 

Since the fall of l-985, no Director-initiated investigations 

have 'been commenced without prior Executive Committee approval 

(Rec. 29). A revised news media policy was discussed with and 

approved by the Executive Committee (Rec. 64). A series of 

Director reports to the Executive Committee has been initiated 

(Recs. 14, 26) including a monthly summary of important 

statistics regarding cases and budget (A.l). The Executive 

Committee meets monthly (unless there is insufficient business 

for a meeting) with the Director and the Director meets more 

frequently with the Board Chair. 

The Executive Committee has appointed its members as 

delegates to work with the Director on certain key matters. 
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Charles Kennedy is involved with the Director on major litigation 

plans (Ret: 4) and on district ethics Committee matters (See .- 
supra III). Fenita Foley works.with the Director regarding 

personnel matters including an MB0 appraisal (Rec. 27), training 

and education (Rec. 60). Joan Hackel works with the Director 

regarding administrative matters (Recs. l-3, 28). Paul Kinney 

works with the Director regarding budge,t. 

The Lawyers Professional Responsibility Board meets 

quarterly. Although no formal written policy has been adopted, 

the Court has solicited applications for vacancies on the LPRB 

throughout the state. Notice of the vacancies are announced 

through the Secretary of State's open appointment process (Recs. 

46, 47). Justice Kelley and other members of the Court are 

invited to attend appropriate portions of Board meetings 

(Rec. 30). 

-.A number of Board committees have been established in order 

to share experience and expertise and to work and communicate 

even more effectively with members of the bar and the public and 
, 

to promote education and good working relationships and 

understanding of the professional responsibility system 

(Rec. 61). 

V. PERSONNEL AND OFFICE MANAGEMENT (Recs. 8-11, 13). - 
The Advisory Committee expressed concern that there be 

experienced attorneys in the Director's Office (Rec. 9, 10) and 

stability in non-lawyer employment (Rec. 8). The staff in the 

Director's office is now experienced and stable. During the 
summer of 1985 two Senior Assistant Directors 'were hired, one 

-11- 



with 20 years of experience, the other with six years of private 

practice experience. In addition, a new First Assistant 

Director, Thomas Vasaly, was hired in May, 1986, to replace Janet 

Dolan. He is a 1974 law school graduate, who has been a managing 

Legal Aid attorney for over five years. 

Non-lawyer employment turnover has ceased to be a problem. 

In fact, the staff has become remarkably stable. Only one 

non-alttorney has left employment since December, 1984. She 

resigined to move to Florida. The morale in the office is high. 

Procedural changes have been implemented to relieve the 

legal assistants of clerical functions (Rec. 11). An 

organization chart (A.31) generally implementing 

Recommendation 13 shows the lines of supervision and authority of 

the employees in the Director's office. The word processing 

supervisor and legal assistant supervisor positions have been 

maintained. (See Rec. 13.) .- 
The Supplemental Report recognized that there should be 

"considerable leeway” in the implementation of certain 

administrative recommendations (Recs. 2, 3, 9, 14, 27). 

Procedures have been implemented to ensure that the concerns 

expressed about prioritization of work, efficient use of 

resources, and timely handling of casework have been addressed. 

Assistant Directors meet regularly with the Director to ensure 

that Problem cases are identified early and appropriate decisions 

made regarding time and resources to be expended on each file. A 

programmer was retained in 1986 to set up computer time 

recordkeeping. Unexpected problems in adapting the software to 

the office hardware has delayed implementation. The system is 
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expected to be in place in the near future. Other computer 

recordkeeping capabilities have been enhanced. Reports requested 

by the Executive Committee to 'dversee the general management of 

the office are regularly provided. 

Personnel policies and procedures of the Director's Office 

have become closely integrated with those of the Supreme Court 

for its employees. Annual performance review evaluations are now 

required to be done on Supreme Court personnel forms and 

according to Court procedures. Salary adjustments for Office 

employees are more closely aligned with those available for Court 

employees. 

VI. s:OST AND BUDGET. 

The Committee Report (p. 1) listed "increased costs" first 

among the "perceived deficiencies" that needed to be addressed. 

The.cost of the lawyer professional responsibility system has 

increa\sed since the Report. Increases in numbers of lawyers and 

compla,intst the transfer of attorney registration payroll expense 

from tl<e Court ; and inflation, account for cost increases. 

However, there is increased accountability for the cost of the 

system, and there is no indication that the cost is excessive. 

The Report (p. 16) noted that the cost of the Minnesota 

lawyer discipline system had not been disproportionate to other 

states' until the 1984 cost increase, 'which placed Minnesota 

somewhat above other comparable states. The 1985 statistics 

released by the American Bar Association show Minnesota having an 

averagce cost per attorney of only $1 over the nationwide average. 
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The Supreme Court has appointed an Attorney Registration Fee 

Committee to examine the cost of the several Court Boards to 

Minnesota attorneys. Although.the Committee has not yet issued a 

final report, the preliminary report of a subcommittee is 

that the Director's office "operates efficiently and effectively." 

The Registration Fee Committee supported the Lawyers Board 

petition to the Court for increased revenue through greater 

assessments to disciplined attorneys. 

The budgeting process of the Director's office has come 

under much closer scrutiny by the Executive Committee and the 

Court. The Executive Committee receives monthly reports on 

budget implementation. An Executive Committee member, Paul 

Kinney, a retired school district administrator with many years 

of budgeting experience, monitors the budgeting and budget 

implementation process. A Supreme Court policy and procedure 

affecting budgeting for all its boards has been adopted. It 

requires the Director's Office to submit current and future 

budgets for close scrutiny by the Court and its administrative 

personnel. Personnel additions come under particularly close 

scrutiny. 

VI. ;3THER RECOMMENDATIONS (Recs. 7, 18, 45, 50-51). 

In August, 1984, the Office of the Director of Lawye,rs 

Professional Responsibility moved to 520 Lafayette Road, the 

first floor of the PCA building. A hearing room was made part of 

the office facilities (Rec. 18). 

Recommendations 50 and 51 were directed to the MSBA and 

Continuing Legal Education Board regarding increased educational 
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efforts in the area of ethics. The Director's Office has done a 

great deal to encourage increased education in professional 

responsibility matters. speakers have been provided for about 

10 Continuing Legal Education programs and 20 professional groups. 

The annual ethics seminar was againwell attended and presented. 

A brochure, describing the professional responsibility system, 

has b'een printed for wide dissemination to the public, 

complainants and lawyers. (A.32.) 

The Advisory Committee recommended that the advisory opinion 

function be transferred to a committee of the MSBA (Rec. 45). 

The MSBA has indicated that it has no interest in taking over the 

advislory opinion service however. The Advisory Committee's 

recommendation appears to have been based primarily upon its 

perception that resources of the Director's Office were too 

overburdened to continue the advisory opinion service. This is 

no longer the case. The number of advisory opinions issued to 

members of the bar increased substantially in 1985 and 1986. 

Three Assistant Directors now rotate in providing this service. 

The Advisory Committee recommended that the professional 

corporation department be removed from the Director's Office 

(Rec. 7). This recommendation has not been implemented, as it 

would require legislative action. 

VIII. CONCLUSION. 

The spirit, and most of the letter, of the Advisory 

Commi,ttee Report have been fully implemented. Statistics show 

that the most quantifiable problems--delay, cost and employee 

turnover--have been resolved. Structural concerns have been 
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implemented through rule change and through the enhanced 

operations of the Lawyers Board Executive Committee and the 

District Ethics Committees. The maintenance of good relations 

with the "innocent" lawyers, the bar generally, the bench and the 

public is not measured by statistics. Recognizing that there 

will always be a certain level of tension and criticism because 

Of the nature and process of complaints, charges and 

dispositions, it is hoped and believed that the image and stature 

of the professional responsibility system is nearly as good as 

it can be. 
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IMPLEMENTATION REPORT 

1. Recommendation: Total attorney and paralegal resources 
should be allocated on the.basis of the following five 
categories of case/activity: 1) Public, 2) Admonition, 
3) Discipline Not Warranted (DNW), 4) Administrative 
Department (disclosure/expunctions, professional 
corporations/judgments, probation, and advisory opinions), 
and 5) Office Administration. The Director, subject to the 
approval of the Executive Committee, should determine the 
appropriate formula for allocating staff resources to these 
case/activity types. The Director and the Executive 
Committee should compare actual resource expenditures by the 
Director's Office with these allocation goals on a quarterly 
basis. 

workload priorities in the office have been established and are 

monitored by biweekly meetings between the staff attorneys and 

the Director, by quarterly,departmental reports and monthly 

reports on cases over one year old. Departmental reports, case 

aging reports and a report of cases over one year old are 

provided regularly to the Executive Committee. 

Computer-generated reports are now made on these matters, as well 

as district committee case lists and attorney case lists. 

Regarding timekeeping and allocation, see No. 3. 
< . 

2. Recommendation: Time parameters for the allocation of legal 
?esources on individual cases should be established. 
Consultation with the Director, at least by junior staff, 
should be required to exceed these time expenditure 
guidelines. Similar time guidelines should be established 
f:or paralegal resources. 

Allocation of legal resources on individual cases is monitored by 

biweek;ly meetings between the Director and staff attorneys and 

through the use of individual case lists for each attorney. 

3. F!ecommendation: Attorneys and paralegals should be required 
to keep time reports on their cases as well as record the 
time spent in administrative and office management matters. 
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These reports should be reviewed by the Director and the 
Executive Committee on a regular basis. 

In 1986, a computer programmer.was hired to design software for 

computer timekeeping records. After consultation with Executive 

Committee member Joan Hackel, modifications to the software 

program were made so that reports envisioned by other Advisory 

Committee recommendations could be generated. The programmer 

then discovered a problem in getting the software to work on the 

office computer hardware. As soon as this problem is solved, the 

timekeeping program will be implemented. 

4. Recommendation: A litigation plan should be developed at 
the earliest, practicable time for any complex case which is 
expected to consume an abnormally large amount of office 
resources. The plan should include, at least (1) a 
realistic and appropriate staffing decision, (2) a discovery 
plan and budget, (3) an estimate of the strength/weakness of 
each count and consideration of limiting the number of 
counts to be prosecuted, (4) consideration of the use of 
pro bono or a paid consultant in evaluating the strength of 

'. the case, (5) consideration of the appointment of a private 
attorney or a special assistant director to prosecute the 
case, (6) consideration of computerizing portions of the 
documentation or work product, (7) consideration of the use 
of litigation support services not available in the 
Director's Office, such as accountants, tax specialists and 
the like, and (8) plans for internally absorbing the demands 
of the case by'the use of temporary clerical and law clerk 
assistants or temporarily re-ordering the office priorities. 
The Executive Committee should be notified of the pendency 
of such cases and approve the litigation plan to be followed 
by the Director's Office. It should review the plan, 
against actual experience, at least every quarter. The 
Executive Committee should support the Director's Office 
with extra resources in order to deal with complex cases or 
require a limitation of the scope of the proceedings. 

The Executive Committee has delegated Charles Kennedy to work 

with the Director in the implementation of a litigation plan. 
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The Executive Committee approved procedures for and has monitored 

complex cases. 

5. Recommendation. The Director should adopt a policy 
requiring complainants to exhaust their remedies in readily 
available alternative forums before initiating a 
disciplinary investigation. Criminal matters in which the 
complainant-defendant should pursue post conviction relief 
proceedings are an example of the type of case which should 
appropriately be diverted. 

Duty attorneys regularly issue summary dismissals of complaints 

which involve primarily allegations of malpractice or which can 

be deferred to criminal appellate review or another civil forum 

such as bankruptcy or probate. Some standard paragraphs have 

been developed for use in the summary dismissals. Attached as 

Exhibit 1 is the policy approved by the Board for summary 

dismissals implementing and expanding the above Committee 

recommendations. 

6. ,;Recommendation: The Director's Office should continue its 
practice of referring fee arbitration disputes, and should 
adopt a policy that complaints alleging conduct which may 
involve solely a matter of possible malpractice typically 
should be returned to the complainant with a comment 
regarding retention of independent counsel. 

The Director continues to refer complainants to fee arbitration 

where appropriate. A standard fee arbitration paragraph is 

provided for summary dismissals and for limiting the 

investigation of complaints which include both an ethical problem 

and a fee dispute. The Committee report (p. 10) noted a 15% 

summary dismissal rate, in 1984. In 1985-6, the summary 

dismissal rates have been 30% and 34%. The overall dismissal 

rates for 1984 (82%), 1985 (82%) and 1986 (81%) indicate that 
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increased summary dismissals have shown better earlier evaluation 

of complaints without dilution of discipline standards. 

7. Recommendation: The Court. should transfer the 
responsibility for collecting professional corporation 
registration fees and annual reports from the Director's 
Office to the attorney registration staff of the Court. 

The Court has taken no action to transfer the professional 

corporation function from the Director's office. The Director 

has not urged the Court to do so because the procedures in place 

allow for the efficient handling of this function with a modest 

expenditure of attorney time. 

8. Recommendation: The Director should implement an exit 
interview/questionnaire system for all terminating employees. 
The results of this system should be used by the Executive 
Committee and the Director to identify causes of prejudicial 
terminations and to make appropriate changes in an attempt 
to reduce employee turnover. 

The Director and Executive Committee have adopted a procedure for 

an exit interview for all employees. The procedure involves an 

Executive Committee member (currently Fenita Foley) and the 

Supre:me Court personnel director meeting with departing staff. 

Only rone non-attorney has left the Director's office since 

December, 1984. 

9. Recommendation: The Director and the Executive Committee 
should review the current staffing configuration and 
identify the percentage of attorney time which should be 
dedicated to the two basic classes of work: 1) appellate 
and trial litigation and 2) admonition and discipline not 
warranted investigation and disposition. This evaluation 
should serve as the basis for determining the number of 
positions required in the Attorney I and II classifications. 
Hiring from the outside into the Attorney II classification 
should occur when necessary to acquire an experienced 
litigator. 

-2o- 



This is a recommendation which the Supplemental Report 

acknowledged should be given considerable leeway in its _' 
implementation. Two senior attorneys were hired as Senior 

Assistant Directors in 1985 and an experienced managing attorney 

was hired for the First Assistant Director position in 1986. The 

differences between the Attorney I and II functions have been 

reduced somewhat as junior attorneys have acquired experience. 

The District Committees and legal assistants, with attorney 

supervision, have done more of the admonition/dismissal work. 

10. Recommendation: 
'the Director, 

At a minimum, one attorney, in addition to 
should have had substantial litigation 

experience (five or more years) prior to appointment. 

The two Senior Assistant Directors and First Assistant have 8, 12 

and over 20 years of experience. 

11. Recommendation: Clerical duties of the administrative legal 
assistant should be transferred to clerical employees. 
Administrative and clerical functions performed by other 

.legal assistants should also be shifted, to the extent 
practical, to clerical employees. The Director should 
consider the assignment of additional case-related work, now 
performed by attorneys, to the legal assistants. 

'I 
Staff responsibilities have been reorganized. There is no 

administrative legal assistant. A panel clerk position has been 

established to handle panel assignments, complainant appeals, and 

other administrative matters. See No. 9 above regarding 

increased legal assistant case responsibility. 

12. Recommendation: Delegate final authority for disposing of 
cases by summary dismissal and DNW to Assistant Directors 
after an adequate training period. 

A policy has been implemented delegating to Assistant Directors 

final authority for the disposing of cases recommended for DNW by 
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district ethics committees. Summary dismissal categories are 

clea:rly identified to Board guidelines and delegation of 

responsibility for some categories has been delegated to the 

Assistant Directors. 

13. Recommendation: The Administration Committee should be 
discontinued and the First Assistant Director removed from 
the administrative hierarchy except in the absence of the 
Director or when serving as a training supervisor for new 
attorney staff. Direct supervision of Assistant Directors 
and Legal Assistants should rest with the Director. Final 
authority should be delegated to the Office Administrator 
for all matters concerning clerical staff and clerical 
processing: for facilities, supplies, and equipment 
acquisition within budgetary limitations, and for the ’ 
interpretation and application of established office ' 
policies. The Office Administrator should be responsible 
for studying office operations generally and the workflow or 
assignment patterns to improve productivity, enhance the 
quality of work or reduce the cost of operations. The Word 
Processing Supervisor and Legal Assistant Supervisor 
positions should be reduced to lead worker. Immediate 
supervisory responsibility for these units should be 
assigned to the Office Administrator. 

The administration committee has been discontinued. Supervision 
authority has been delegated to the office administrator for 

clerical personnel. Lines of supervisory responsibility have 

been made clear and appear to be working efficiently. The word 
processing supervisor and legal assistant supervisor positions 

have not been downgraded as recommended. However, the Committee 
inay not have understood clearly that both of these positions 

involve small percentages of time involved in supervision. The 
Director believes that these positions are needed for the 

efficient management of the resources of the office. Supervision 
of the Word Processing Supervisor is done by the Office 
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Administrator, and the First Assistant Director supervises the 

Lega:L Assistant Supervisor. 

14. Recommendation: Reports that produce no valuable 
information should be eliminated. A case monitoring system 
should be implemented to more closely track the progress of 
both individual cases and the caseload of the office. 
Filing-to-disposition time standards for various categories 
of cases should be established. Exception reports should be 
generated at least monthly that identify cases exceeding the 
filing-to-disposition time limits. Individual cases in 
which the amount of time expended by staff attorneys has 
exceeded the office policy for that type of case also should 
be flagged. In addition to the standard filing and 
disposition statistics, the case monitoring system should 
identify the total percentage of attorney time expended by 
the office on the five types of cases/activity discussed in 
Recommendation 1 above (Public, Admonition, DNW, 
Administrative Department, and Administration). The monthly 
case listings for Assistant Directors should be regularly 
monitored. The Director should be responsible for 
discussing the results of these reports with the attorney 
staff and with the Executive Committee. 

The Director has implemented a case-monitoring system which 

tracks both individual cases and the caseload in the office. 

File opening to disposition time targets for various categories 

have been in place since February of 19S5 and are monitored 

through case aging reports and individual attorney case lists. 

Exception reports will not be done unless category time targets 

are not met. The results of the computerized case reports are 

regularly discussed bq' the Director with the staff and the 

Executive Committee. 

15. Recommendation: Having set dispositional time guidelines, 
'the Executive Committee should promulgate a rule which would 
allow the lawyer or the complainant to petition the 
Executive Committee for a prompt hearing or disposition. 

This recommendation was withdrawn by the Advisory Committee's 

Supplemental Report. 
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16. Recommendation: The court should consider the inclusion of 
a return date in its order,assigning a referee to a public 
matter as a means of insuring expeditious processing. 
Motions for extension of'time should be granted for good 
cause shown. 

The Court has implemented this recommendation and included a 

return date in its order assigning a referee to a public matter. 

The recommendation has been very useful. 

17. Recommendation: The Executive Committee should closely 
monitor the delay situation and if, in its opinion, delay 
has reached unacceptably high levels, it should request that 
the Supreme Court call upon the Minnesota State Bar 
Association to provide a "blue-ribbon" group of lawyers 
familiar with the substantive law of ethics in the various 
areas of practice to provide pro bono assistance to the 
Director's Office on a crash program basis. 

The Executive Committee has set an approved target of 500 for the 

total case inventory and 100 for cases over one year old. The 

Executive Committee receives monthly reports from the Director on 

meeti.ng these targets as well as district ethics committee aging 

analysis for complaints which are under investigation by the 

DEC's. These reports indicate that there is presently no 

significant problem of delay in.'processing cases. 

18. Recommendation: 
permanent hearing 

The Court should assure the adequacy of 
room facilities for the Board in the 

proposed Judicial Building. In the interim the State Court 
Administrator is urged to assist the Director's Office in 
locating adequate facilities. 

In August, 1986, the Office of the Director of Lawyers 

Professional Responsibility moved to the PCA building at 520 

Lafayette Road. A hearing room was included as part of its 

facilities. 

19. Recommendation: Rule 5(a) should be amended to provide 
the appointment and removal of the Director upon 

for 
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recommendation by the Board to the Court, which 
recommendation should be accepted unless the recommendation 
is determined to be arbitrary and capricious. 

. . 
The Court adopted recommended modificiations of Rule 5 regarding 

the relationship between the Director, the Board and the Court. 

20. Recommendation: Rule 5(b) should be amended to provide that 
the Director shall be directly responsible and accountable 
to the Board and through the Board to the Supreme Court. 

The Court adopted recommended modificiations of Rule 5 regarding 

the relationship between the Director, the Board and the Court, 

21. Recommendation: Rule 5(b) should be amended to require the 
Director to report annually to the Board on the operations 
of the Director's Office. Rule 4(c) should be amended to 
require the Board to report annually to the Court on the 
operations of the discipline system. 

The Court adopted recommended modificiations of Rule 5 regarding 

the relationship between the Director, the Board and the Court. 

The Director made an annual report to the Board on June 2, 1986. 

22. .Recommendation: Rule 5(a) should be amended to provide for 
two year renewable terms for the position of Director of the 
Office of Lawyers Professional Responsibility. 

The Court did not adopt Recommendqtion 22. Instead the Court 
provided in Rule 5(a) that the Board review the Director's 

performance every two years and that the Board make 

recommendations to the Court concerning the continuing service of 

the Director. 

23. Recommendation: The Supreme Court's personnel plan should 
be amended in accordance with the Rules to specify that the 
Director shall serve at the pleasure of the Court. 

Rule 5(a) provides that the Director shall be appointed by and 

serve at the pleasure of this Court. The personnel plan has been 

amended accordingly. 
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24. Recommendation: Rule 4 should be amended to create a five 
person Executive committee responsible for the general 
supervision of the Director's Office. Members should 
include the Board chairmah, and two lawyers and two public 
members designated by the chairman, all of whom must have 
previously served at least one year as a member of the Board. 
Members should not be assigned to panels during their terms 
on the Executive Committee. 

Effective February 1, 1986, a new five-person Executive Committee 

was elected by the Board. Panels were reorganized to exclude 

Executive Committee members from panel assignments. 

25. Recommendation: Rule 4(a)(2) should be amended to add one 
additional member to the current Board size of twenty-two to 
provide six three-person panels in addition to the newly 
constituted five-person Executive Committee. 

Rule 4(a)(2) was amended as recommended. An additional Board 

member, Rollin Whitcomb, was appointed to the Board in July, 1986. 

The panels were then adjusted to six three-person panels. 

26. Recommendation: The Director and the Executive Committee 
should work jointly to develop a series of reports which 

.will communicate concisely and regularly the status of the 
Director's Office operations and identify problem areas at 
an early stage. The- following reports should be considered: 

* 
* 
* 

* 

* 

* 

* 

* 

Budget/Expenditure!'Report 
District Committee Case Aging Report 
Case Filing, Pending and Disposition Statistical 
Report 
Report of Cases Exceeding Filing-to-Disposition 
Time Standards 
Report of Cases Exceeding Guidelines for 
Expenditure of Time by Staff 
Attorney Caseload Statistics on Number and Type in 
Progress and Number Disposed 
Attorney and Paralegal Time Expended by 
Case/Activity Category 
Litigation Plans for Complex Cases 

Substantially all of the information suggested for these reports 

is now available to the Executive Committee. Some of these 
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reports are included in the Appendix. There are presently no 

specific guiielines for the amount of time an attorne.y may spend 

on a particular case. However, the Director consults with staff 

attorneys regarding individual cases on a biweekly basis. 

Paralegal time reports and attorney caseload statistics by 

case/activity are available. The Executive Committee has not 
requested routine review of these matters. 

27. Recommendation: A regular and comprehensive management by 
objectives appraisal of the Director's performance should be 
implemented. The Executive Committee annually should 
establish and communicate to the Director management 
objectives against which the Director's performance will be 
measured. The Executive Committee should meet with the 
Director at year end to evaluate the Director's performance 
and to permit an adequate opportunity for response. 

The Executive Committee, and Fenita Foley particularly, have 

established goals and objectives for the Director regarding 

appropriate appraisal of the Director's performance. 

28: Recommendation: The Executive Committee should consider 
undertaking a review of Director's Office files on a sample 
basis at least every two years. 

This is a recommendation on which the Executive Committee was 

given considerable leeway. Executive Committee member Joan 

Hackel has been appointed to work with the Director regarding 

administrative oversight including consideration of a sample file 

review. 

29. Recommendation: Rule 8(a) should be amended to provide that 
the Director initiated investigations may not commence 
without prior approval of the Executive Committee and then 
only if there is a reasonable belief that professional 
misconduct may have occurred. 

In September, 1985, a written policy and procedure was initiated 

for obtaining Executive Committee prior approval of 
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Director-initiated investigations* There have been no Director 

initiated in&stigations without Executive Committee approval 

since that time. A written policy has been adopted by the 

Executive Committee for identifying which files are 

"Director-initiated" and subject to this policy--for example, 

matters brought to the Director's attention by judges who do not 

identify themselves as complainants may be investigated without 

prior approval. 

30. Recommendation: The Supreme Court's liaison to the Board is 
urged to attend regularly the meetings of the Executive 
Committee and to participate actively in its consideration 
of administrative matters and general policy issues. The 
meetings should be structured to allow the liaison to avoid 
participation in the discussion of the processing of 
specific cases. The liaison should continue attendance at 
full Board meetings to provide the opportunity for 
communication of problems and concerns to the Court. 

Supreme Court Justices are routinely invited to appropriate 

portions of Board meetings. In addition, the liaison has met 

from time to time with the Board Chair and other Justices have 

met with Board members at their request to discuss particular 

matte'rs of concern as they have arisen. 

31. Recommendation: The Director should be required to report 
to the Executive Committee whenever a district committee 
recommendation is rejected and to provide specific reasons 
for the action taken. A copy of that report should be 
provided to the chairman of the district committee whose 
recommendation was rejected. 

A policy and procedure memorandum.has been adopted to provide 

regular reports to Charles Kennedy, the Executive Committee 

liaison to the District Ethics Committees. The District Ethics 
Committee Chair and DEC investigators receive a copy of all 

dispositions investigated by them. In the seven months in which 
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statistics have been kept regarding deviation from DEC 

recommendations, there have been seven instances where the DEC 

recommendation was not followed'out of 726 recommendations. 

32. Recommendation: Rule 3(b) should be revised to require, 
prior to filing with the Director, the review of each report 
by the district committee chairman or, preferably, by a - 
committee designated by the chairman for that purpose. 

The recommended rule revisions were adopted by the Court. A 

policy and procedure memorandum, including a standard format has 

been approved by the Executive Committee and is being used by the 

District Ethics Committees. 

33. Recommendation: Rule 3(b) should be amended to require the 
use by district committees of a standard report format 
approved by the Executive Committee. 

The recommended rule revisions were adopted by the Court. A 

policy and procedure memorandum, including a standard format has 

been approved by the Executive Committee and is being used by the 

District Ethics Committees. 

34. Recommendation: The Director should report to the Executive 
Committee the reasons for undertaking any significant 
reinvestigation of cases completed by district committees. 

A policy and procedure memorandum has been adopted to implement 

this recommendation. Significant reinvestigation of cases 

completed by DECs is rarely undertaken. 

35. Recommendation: If the district committee report recommends 
discipline not warranted or admonition, the investigator 
should prepare and include with the report a draft 
dispositional letter. The Director should prescribe the 
format and should include in the district ethics committee 
manual pattern paragraphs for use in drafting such 
dispositional letters. 

The District Ethics Committees have been preparing draft 

memoranda for recommended DNWs and admonitions. A suggested 
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format and sample memoranda have been distributed in District 

Ethics Committee manuals and were included in the 1986 DEC 

Seminar materials. 

36. Recommendation: Rule 7(c) should be amended to provide that 
a district committee's Consistent failure to comply with the 
45 day reporting requirement be reported to the Board 
Chairman who should seek to remedy the matter through the 
district, county or regional bar association President. 

A policy and procedure memorandum has been adopted to keep 

Executive Committee member Kennedy apprised of case aging in the 

District Ethics Committees. It should be noted that the average 

length of DEC investigations is only 1.6 months. 

37. Recommendation: Rule 3(b) should be modified to require 
each district committee.to file an annual report of its 
activity with the Supreme Court and the Board in a format 
specified by the Executive Committee. Publication of 
comparative district committee statistics should be 
considered. 

A policy and procedure memorandum has been adopted regarding the 

preparation and filing of District Ethics Committee annual 

reports. The format has been approved by the District Ethics 

Committee. 
, 

38. Recommendation: Rule 9(i) should be amended to expand the 
dispositional authority‘of the Board panels to include 
stipulated probation and admontion. 

This recommendation was not adopted by the Court. 

39. Recommendation: Rule 9(l) should be amended to provide that 
the respondent may seek a review by the Supreme Court of the 
panel's private discipline disposition. 

This recommendation was not adopted by the Court. 

40. Recommendation: Rule 8(d) should be amended to give the 
panel chairman the right to determine that discipline is not 
warranted, to admonish, to order private probation, with the 
consent of the lawyer, or to require a further investigation. 
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The rule should also be amended to provide the lawyer with a 
right'to appeal an admonition. 

The Court adopted only a portiqn Of Recommendation 40. The Court 

amended Rule 8 to provide for review of complainant appeals by 

non-executive committee Board members appointed by the chair. 

Reviewing Board members may order further investigation, affirm 

the Director's disposition, or direct the matter to a Panel. The 

panel clerk assigns complainant appeals in rotation to reviewing 

Board members. Regular statistics are kept on the number of 

complainant appeals and the type of disposition made by reviewing 

Board members. 

41. Recommendation: Rule 9(h)(l) and 9(i) should be amended to 
require the Board panels to determine, whether there is 
probable cause to believe that public discipline is 
warranted on each charge brought by the Director's Office. 

The Court adopted the rule change recommended by the Advisory 

Committee. Panels now make a determination as to probable cause 

on each charge brought by the Director‘s office. 

42. Recommendation: The Executive Committee should establish 
a policy directing the Director to dismiss each charge in 
which the Board panel fails to find probable cause or to 
impose private discipline. 

A policy and procedure memorandum has been approved by the 

Executive Committee regarding the dismissal of charges for which 

the Board finds no probable cause. 

43. Recommendation: Rule 10(d) should be amended to provide 
that charges may not be added following the panel hearing if 

\ presented to the panel and there was a determination of no 
probable cause or facts were known on which charges could 
have been brought to a panel-but such charges were not 
brought. 

A policy and procedure memorandum implementing the revision of 
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Rule 10(d) has been approved by the Executive Committee. All 

supplementary petitions filed with the Court are signed by the 

Panel Chair to khom the initia'l. charges were presented, or if no 

Panel was assigned, supplementary petitions are signed by another 

Panel Chair in rotation. A letter authorizing filing of the 

supplemental petition is signed by the appropriate Panel Chair. 

44. Recommendation: Rule 4(e) should be amended to give to the 
Executive Committee the'authority to redistribute case 
assignments to balance panel workloads and to make use of 
Board member expertise in appropriate cases. 

Executive Committee member Joan Hackel has been delegated the 

responsibility of reviewing panel workloads and making 

assignments to balance panel workloads or to make use of Board 

member expertise in appropriate cases. 

45. Recommendations: The Minnesota State Bar Association should 
establish a single pro bono committee of experienced lawyers 
or a series of committeesrepresenting the various areas of 
practice to implement a system for issuing oral and written 
advisory opinions. The committee should issue an annual 
report on its activities to the Supreme Court and the Board. 

Assignments to written opinions should be made on a rotating 
basis. Draft written opinions should be prepared promptly 
and submitted to the Director. The Director should approve 
or modify the opinion to the extent he feels is necessary. 
However, substantial modification should occur only after 
consultation with the committee member who drafted the 
initial opinion. Each written opinion should contain the 
following final paragraph: 

"Based upon the facts submitted, it is the present 
intention of the Director not to seek discipline if 
this opinion is followed and if the facts are as stated. 
If there is a change in enforcement intention, general 
publicity will be given to that effect and enforcement 
may be commenced but only for conduct subsequent to the 
date of the publicity." 
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Assignments*to requests for immediate oral opinions should 
be made on a rotating basis with consideration given to the 
area of expertise needed. Only the most experienced members 
of the committee should be.assigned to respond to requests 
for oral opinions. A record should be kept of the name, 
date, facts and opinion rendered. If disciplinary 
proceedings are later brought, the fact of following or not 
following the opinion should be considered in determining 
the degree of discipline imposed, if a violation is found to 
have occurred. 

This recommendation has not been implemented. The MSBA has 

indicated that it does not wish to provide an opinion service. 

The Advisory Committee's recommendation appears to have been 

based primarily on its perception that resources of the 

Director's office were too overburdened to continue this service. 

This is no longer the case. The Director's office is able to 

provide the telephone advisory opinion service without an undue 

expenditure of office resources. This service is greatly needed 

and much appreciated by the Minnesota Bar. The service responds 
to approximately 1,000 inquiries a year. 

46. Recommendation: Rule 4(a)(2) should be amended to recognize 
the Court's traditional practice of assuring geographic 
diversity in Board membership and to provide that a similar 
diversity in areas of practice also be represented on the 
Board. 

This recommendation was adopted by the Court and is being 

implemented by the Court through its appointments. 

47. Recommendation: The Court should consider adopting an open 
appointments system to expand the pool of candidates from 
which Board members are appointed. 

Since at least January, 1986, the Court has solicited 

applications state wide for Board appointments and has used the 

Secretary of State's open appointment process to post notice of 

vacancies of Board positions. 
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48. Recommendation: Rule 3(a)(2) should be amended to urge the 
appointment to district'committees of lawyer members from 
the various areas of practice. The Board should monitor and 
report to the Court compliance of district committees with 
this objective. 

This rule change was adopted by the Court. The Director and 

district committee liaisons have informed the District Committee 

chairs of this rule change and encouraged them to seek out such 

diversity in their appointment of District Ethics Committee 

members. 

49. Recommendation: The Court should consider adopting an open 
appointments system to expand the pool of available 
candidates from which district chairmen are appointed. A 
principal criterion for selection should be experience in 
disciplinary matters. 

The Court apparently has no written policy regarding appointment 

of DEC Chairs. The Court does, however, solicit recommendations 

from local district bar associations. 

50. Recommendation: The Continuing Legal Education Board should 
monitor and annual_ly report to the Court compliance by 
course sponsors with Rule 2 of the Rules of Continuing Legal 
Education which expresses the Court's strong preference that 
each continuing legal education course include a 
professional responsibility component. 

The Director's office has informed the Board of Continuing Legal 

Education of this recommendation. The Director's office provides 

faculty members for numerous CLE courses each year. 

of the Overview.) 

51. Recommendation: The Minnesota State Bar Association should 
formulate a plan for facilitating and encouraging its 
various sections to sponsor free ethics related educational 
programs. District bar associations and sections thereof 
should do likewise. 

The Director's office provides speakers for numerous local bar 
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association and section meetings* The Director's office provided 

faculty for hiscussion sections in conjunction with a video tape 

presentation of an ethics seminar on the new Rules of 

Professional Conduct. 

52. Recommendation: Rule 2 should be amended to expand the 
purpose of the lawyer discipline system to include, in 
addition to the protection of the public, insuring fairness 
to the lawyer complained of and to the profession as a 
whole. 

The recommended rule change was adopted by the Court. No further 

implementation is required. 

53. Recommendation: The duty attorney in the Director's Office 
should identify, during the initial screening of complaints, 
the disciplinary rule or ethical consideration which is 
believed to have been violated in order that the accused 
attorney be given specific notice of the charges. 

The Director's office has addressed the concern of the Advisory 

Committee underlying this recommendation in a number of ways: 

(1) a more aggressive use is made of summary dismissals: 

(2) letters are sent to complainants requesting more specific 

information where complaints are vague or unintelligible: and 

(3) specific rule violations are provided to respondent attorneys 

upon request. 

54. Recommendation: Rule 25(a) should be amended to provide 
that discovery requests shall not be disproportionate to the 
gravity and complexity of the alleged ethical violation, 
that the Ramsey County District Court has jurisdiction over 
challenges to the reasonableness of Director requests, and 
that a good faith challenge to requests shall not constitute 
a failure to cooperate. 

The proposed rule change was adopted by the Court. No further 

implementation is required. 
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55. Recommendation: Rule 6(c) shall be amended to require the 
Director to furnish a copy Of the investigator's report to 
the respondent upon request. 

The Director routinely furnishes a copy of the investigator's 

report to respondents upon request. 

56. Recommendation: Rule 25(a) should be amended to direct the 
use of copies in lieu of'the original and to require the 
Director to promptly return originals. 

The proposed rule change was adopted by the Court. Office 

procedures and practice are in accord with revised Rule,25(a) 

although no written policy and procedure memorandum has been 

adopted to implement it. 

57. Recommendation: Rule 20(d) should be amended to reduce the 
records retention period for dismissed cases from five to 
three years and to eliminate the permanent docket entry of 
the disposition of such cases. 

Rule 20(d) was so amended. Disclosure letters have been revised 

to conform to revised Rule 20. Office procedures have been 

revised to implement these rule changes. 

58. Recommendation: Ruie 20(b) should be amended to prohibit 
the disclosure of records of complaints to individuals and 
agencies external to the discipline system where it was 
determined that discipline was not warranted. 

Rule 20(b) was so amended. Disclosure letters have been revised 

to conform to revised Rule 20. Office procedures have been 

revised to implement these rule changes. 

59. Recommendation: Rule 19(b)(l) should be amended to provide 
that conduct which was the subject of a previously dismissed 
complaint may not be considered in subsequent proceedings 
except to show a pattern of conduct the cumulative effect of 
which consititutes an ethical violation. Rule 19(b)(4) 
should be added to make clear that previous discipline shall 
be made known and used only in determining the nature of the 
discipline and not in determining whether a violation 
occurred. 
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The Court a’dapted the revision to Rule 19 as revised in the 

Advisory Committee SupplementaL Report Of December 2, 1985. 

Litigation procedures have been amended so that prior discipline 

is pled only in limited circumstances. 

60. Recommendation: The Executive Committee and the Board 
should develop formalized training programs for all new 
district committee and Board embers. 
or by tape should be mandate, 

Attendance in person 

encouraged to attend as well. 
Continuing members hold be 

Rrocedures manuals for Board 
members and specialized training for district and Board 
panel chairmen also should be developed. 

The Executive Committee has appointed Fenita Foley to work with 

the Director in developing such training programs. A brochure 

has been developed, describing the professional responsibility 

system, for distribution to complainants, the public and other 

interested parties. 

61. Recommendation: A primary purpose of Board meetings should 
.be the interchange of information concerning Board panel 
actions as a means of promoting dispositional consistency 
among the panels. 

The Board's objection to the recommendation as stated was noted 

by the Advisory Committee which acknowledged the broader purpose 

of the LPRB. 

62. Recommendation: Rules 4(d) and 6(a) should be amended to 
require disqualification'of an investigator, district 
committee member or Board member in circumstances which 
would require disqualification of a judge under Canon 3 of 
the Code of Judicial Conduct. 

The Court adopted the proposed Rule amendments. A policy and 
procedure memorandum has been adopted regarding assignment of 

panel members when a Board member is disqualified pursuant to 

Rule 4. District Ethics Committee Chairs have been made aware of 
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the revision to Rule 6(a). The District Ethics Committee seminar 

included a session on DEC procedures under the amended RLPR. 

Changes in Rule 6(a) were included in the session. 

63. Recommendation: It is recommended that the Rules be amended 
to provide that ex parte communications should not occur 
except after first attempting to contact the adversary and 
then only if that person is unavailable and an emergency 
exists. 

This recommendation was incorporated in the Rules on Lawyers 

Professional Responsibility by the inclusion of a new Rule 29. 

No further implementation is required. 

64. Recommendation: The Executive Committee should review the 
need to modify its current media communications policy upon 
the filing of public petitions in light of other 
recommendations contained in this report. A policy covering 
procedures for the issuance of news releases of a general 
nature also should be formulated. 

The Executive Committee reviewed and adopted a revised media 

policy and procedure memorandum in April, 1986. 

65. Recommendation: The Director's notice of a discipline not 
warranted disposition should be revised to express 
appreciation for the lawyer's cooperation and solicit the 
lawyer's continuing support of the system. 

The file opening form (rather than the dismissal) has been 

revised to express appreciation for the lawyer's cooperation. A 

conscientious effort has been made, however, to express those 

sentiments in correspondence and meetings with respondent 

attorneys. 

66. Recommendation: By June 1986, the Executive Committee 
should report to the Court on the implementation of the 
recommendations contained in this report. The court should 
consider creating, after a three to five year period, a 
similar oversight committee to review the discipline system 
and make recommendations for improvement. 
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The Supplemental Report revised the date for reporting on 

implementation to January, 1987. 
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Case Dispositions Year to Date 
December 31, 1986 

b. Dis. Not Warranted/ 
DEC / 56% 36% 39% 479 6 6 4 

C. Dis. Not Warranted/ 
Director 11% 17% 9% 113 11 13 6 

2. Admonition 10% 7% 8% 94 15 12 a 

3. Private Probation 

4. Panel Dispositions -- -- -- -- -- -- -- 

a. Admonition Affirmed -- -- -- -0 -0 -0 -- 

b. Admonition Reversed -- -- -- -- -- -- -- 

C. Panel Dismissal- -- -- -- 1 -0 -0 7 
, 

5. S. Ct. Dispositions 6% 6% 8% -- -- -- __ 

a. S. Ct. Dismissal -- -- -- 0 -- 28 -- 

b. S. Ct. Reprimand 1% 1% -- 5 18 30 24 i 

c. S. Ct. Probation 1% 1% 0% 6 30 13 42 

d. S. Ct. Suspension 3% 3% 3% 38 27 30 27 

e. S. Ct. Disbarment 1% 1% 5% 61 35 11 13 

f. S. Ct. Transfer 
to Disability Stat. -- -- -- 0 12 9 -- 

I 
6. Miscellaneous (dec'd) 1 

I I 
-- 1 -- -- 1 2 1 21 -- 

Total Dispositions 985 1,509 1,244 -- -- -- 

Other (specify) 
No Jurisdiction 20 4 1% 11 -- -- -- 

SD Affirmed -0 -0 -- 1 -0 me 2 

DNW/Aff -0 -- -0 1, -0 -0 1 
a-1 



1 Files opened 1 Files Closed 
1986 1985 1986 

1 
Inventory 1986 - 

Control 
1985 1985 

January 103 102 I ‘. 84 la9 
+19 (87) 

February 95 92 128 120 (33) (28) 

March 107 127 91 140 +16 (13) 

April 129 121 114 185 +15 (64) 

May 92 95 91 106 +l (11) 

June 97 106 147 170 (50) (64) 

July 97 102 101 107 (4) (4) 

August 97 111 109 a7 (12) +24 

September 88 107 75 115 +13 (9) 
October 

I 
145 

I 
98 124 112 +21 (14) 

November 84 88 79 113 +5 (25; 

December 99 95 101 69 (2) +26 

Year to Date 

- 1986 e--lya5 1986 1985 1986 1985 

January 103 102 'x 84 189 436 599 

February 198 194 212 309 403 571 

March 305 321 303 449 419 558 

April 434 442 417 634 434 494 
May I 

526 537 508 740 I -- 435 483 

June 623 643 655 910 385 419 
July 720 745 756 1,017 I 

381 415 

August 817 856 865 1,104 369 439 

September 905 963 940 1,219 382 430 
October 1,050 1,061 1,064 I 

1,331 
I 

403 416 
I 

November 1,134 1,149 1,143 1,444 408 391 

December 1,233 1,244 1,244 1,513 406 417 
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SUMMARY OF CASES OVER ONE YEAR OLD 
December 31, 1986 

Total Supreme Court 

1979 Total 

i-82 
4-82 
7-82 

1982 Total 

6-83 
7-83 
9-83 

1983 Total 

2-84 
3-84 
4-84 
7-84 
ii-84 

1984 Total 7 6 

i-85 
2-85 
3-85 
4-85 
s-85 
6-85 
7-85 
a-as 
9-85 
lo-85 
ii-85 
12-85 

1985 Total 32 

Cases Under Submission or 
Respondent not Found 

GRAND TOTAL 

A-7 

1 1 - 

1 1 
1 1 

1 1 - 

3 3 

1 
2 f 
1 1 - - 

4 4 

1 
1 
2 
1 

2 

3 
1 
1 
6 
1 
4 
1 
1 
1 
3 
a 
2 - 

5 

1 
1 
2 
1 

1 

3 
2 
0 
2 
1 
1 
0 
1 
0 
1 
5 
1 

17 

5 



I’ 

REVISED 1/a/87 

SUMMARY OF PUBLIC MATTERS PENDING - 12/31/86 

SUPREME COURT 
FILE NO. 

Argued or Stipulated and Under Advisement by Court (2) 

1. - Holmay/TCV Petition and stipulation a/27/86. C6-86-1442 
Director's motion and proposed order for summary 
relief g/30/86. 
filed 10/31/86. 

Director's proposal for discipline 
Supreme Court argument 11/17/86. 

2. Isaacs/WJW - Petition 12/17/84; Supplemental C6-84-2215 
Petition g/13/85. 
12/l/86. 

Supreme Court oral argument 

Referee or Panel (Reinstatement) Findings Submitted to Court (11) 

3. Wm. Peters/BMS - a/is/a4 ca-84-1311 
Hearing 6/28/85: re-hearing S/12/86. Motion 
letters referred to special term panel to decide 
on without oral argument 8/l/86. Motion for 
immediate reinstatement denied a/13/86. 

4;. Bernstein/WJW - Petition 4/24/86. (Collins, L.). cl-86-717 
Supplemental petition a/28/86. Temporarily 
suspended g/2/86.- Referee report received. 
Order for briefing and notice of hearing 11/14/86. 
Brief filed 12/12/86. .' 

5. sic; - Petition and stipulation 12/27/85 ca-85-2372 
Mason). 

Transcript ordered. 
Supplementary petition 3/28/86. 

10/13/86. 
Amended order for briefing 

Amended order for briefing 10/17/86. 
Director's brief filed 12/a/86. Oral argument 2/87. 

6. Danna/TCV - Petition 6/4/86 (Otis). Oral c9-86-950 
argument i/14/87. 

7. Simonson/TCV - PDA, Stipulation for temporary 
-on and for dispensing with panel 

CO-82-1654 

proceedings 11/a/85. 
ii/i4/85. (Faricy). 

Temporarily suspended 
Referee recommendation: 

indefinite suspension. Briefs filed. Oral 
argument not yet scheduled. 

a. Schmidt/CMH - Petition i/28/86 (Preece). ca-86-177 
Hearing 6/18/86-6/20/86. Director's brief filed 

-10 
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SUMMARY OF PUBLIC MATTERS PENDING - 12/31/86 

SUPREME COURT 
FILE NO. 

12/15/86. Reply brief due 12/26/86. Schmidt's 
reply brief due l/5/87. Oral argument 2/87. 

9. Sampson, Mark A./KU - Petition and stipulation co-86-951 
6/4/86 (Smith). Hearing g/11/86 and g/12/86. 
Referee'brief 10/3/86. Referee recommendation: 
six months suspension and two years probation 
10/15/86. Trustees appointed 10/23/86. 
Temporarily suspended 10/28/86. supp. Pet. 12/22/86. 

10. Knutson/BMS - Petition 7/17/86. (Mason). cs-86-1187 
Referee Report 11/7/86. Order for briefing and 
hearing 11/20/86. Court granted Knutson 150day 
extension to file brief 12/12/86. Due l/6/87. 

11. Simmonds, John E./PDN - Petition S/22/86. C7-86-879 
(Marrinan). Hearing 10/7-g/86, 10/22-24/86. 
Received referee's findings 12/a/86. 
Transcript 2/15/87. 

12; Ray, Paul/MAC - Petition 11/7/85. (Christensen) C7-76-47327 
Hearing 11/17/86. 
12/15/86. 

Received referee findings 

13. Williams, J. M./PDN - Petition 12/16/85 ca-as-2307 
(William A. Johnson). 
12/22. 

Received referee findings 
Transcript ordered: requested additional 

30 days. Due 2/24/87. 

Tried and Under Advisement by Referee or Panel (Reinst. Only) (0) 

Referee Appointed (7) 

14. Oldenkamp, Roger L./BMS - Petition and petition 
for temporary suspension 7/15/85. 

c2-as-1329 
Imm. 

hearing g/12/85. 
suspension 

Second Supplemental PDA N/17/85. 
Third supplemental PDA 10/18/85. Transferred to 
disability inactive status 10/31/85. Referee 
hearing 11/7-a/85 (Warren E. Lytynski). Motion to 
remand hearing to the referee granted 10/7/86. 
Motion to determine disability status and set hearing 
date l/9/87. Fourth supplemental PDA 12/a/86. 

-20 
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’ , 
SUMMARY OF PUBLIC MATTERS PENDING - 12/31/86 

SUPREME COURT 
FILE NO. 

15. Wareham, John R./MAC - Petition g/24/86. (Ward) 
Extension for referee to file findings to'4/15/87. 
Hearing 2/la-19/87. 

16. Morris, R. Kathleen/TCV - Petition 10/21/86. 
(Preece). Motion to declare Commission findings 
;;;eA;;ia;;dy;;;ted 12122. Hearing tentatively 

. Referee findings due 6/30/87. 

17. Peters, Geoffrey W./BMS - Petition g/2/86. 
(Hoffman). Referee hearing l/28-29/87. 

la. Perl/PDN - Petition 2/28/86 (Larson). 
Referee appointed 4/10/86. Hearing 7/15/86. 
Motion hearing held 7/16/86. Proceedings stayed 
7/17/86. Opinion issued: one year suspension and 
three years probation 8/l/86: petition for 
re-hearing 8/S/86. 
granted 10/6/86. 

Petition for re-hearing 
Respondent's motion for 

reconsideration and petition for re-hearing 
denied 11/6/86. 
12/31/86. 

Referee hearing 11/10/86 - 
Briefs due l/12/87. 

19. Thompson, J./KLJ - Petition 11/25/85. (Litynski) 
Trustee appointed S/5/86. Supplemental'Petition 
for Disciplinary Action or Transfer to Disability 
Status 10/29/86. Notice of Motion and Motion for 
Summary Relief and Proposed Order: Notice of Motion 
and Motion to Compel, a memorandum in support of the 
motion and proposed order - 12/17/86. 
motions i/9/87. 

Hearing on 

C9-79-50664 

Cl-86-1770 

c2-86-1468 

Cx-86-343 

cs-85-2202 

20. Schaefer/TCV - Petition for disciplinary action 
12J3186. (Campbell) 

Cl-86-2045 

New Filings (4) 

21. McGovern/WJW - Petition 5/l/84. Suspended S/30/84. c5-84-892 

22. Anderson, Marshall G./MAC - PDA and petition for c7-82-81 
suspension u/4/85. 
show cause 12/a/86. 

Suspended 11/18/85. Order to 
Oral argument 3/u/87. 

-30 
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SUMMARY OF PUBLIC MATTERS PENDING - 12/X/86 

SUPREME COURT 
FILE NO. 

23. Henke/MAC - Petition and stipulation 10/30/86. 
Director's Brief filed 12/18/86. Oral argument 
l/12/87. 

24. Hartke/BMS - 
'11J21/86. 

Petition for disciplinary action 
Referee requested. 

Reinstatement Petitions (3) 

1. Swanson, Carl Sigurd/BMS - 7/l/86. Panel 
hearing 11/20/86. Panel recommended denial. 
Filed panel's recommendation 12/23/86. Order 
for briefing and notice of hearing 12/30/86. 

2. Wersal/BMS - g/26/86. 

3. Wegner/BMS - 10/6/86. 

Reinstatement Affidavits (1) 

1. Southwell/BMS - 10/6/86. 

Miscellaneous Filings (2) .I 

1. G.P./BMS - Writ of mandamus denied l/23/86. 
son to dismiss denied g/25/86. 

2. R.P./MAC - Response of Director to R.P.'s 
petition for re-hearing g/5/86. 

-4- 
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c8-86-1846 

c5-86-1996 

C2-75-46057 

Cl-80-50969 

50111 

C8-84-1034 

Cl-86-120 

CX-85-1773 



PUBLIC MATTERS DECIDED - 12/31/86 

SUPREME COURT 
FILE NO. 

1986 Decisions (31) 

1. 

* 2. 

* 3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

*12. 

*13. 

*14. 

*15. 

*16. 

Hoffman/WJW - Public reprimand: three month 
suspension: probation l/3/86. 

Nardi/PDN - 30 day suspension: one year 
unsupervised probation l/13/86. Amended order 
received l/17/86. 

C4-84-463 

CX-85-2308 

Zimmerman/CMH - Public reprimand l/31/86. co-86-108 

Smith, Robert L./BMs - Indefinite supervised 
probation 2/7/86. 

Carey, David J./BEM - 
2/7/86. 

Indefinitely suspended 

Gubbins/WJW - Public reprimand: 4 month 
suspension 2/7/86. 

- Gorgos/WJW 6 month suspension 3/14/86. 

Jones, Lynnel L./BMS-- Disbarred 3/14/86. 

Jones, Dixon/WJW - 
3/21/86. 

Indefinitely suspended 

Pearson/WJW - Disbarred 3/28/86. C6-82-671 

Moore, Howard J./MAC - 
S/23/86. 

Six month suspension 

White, James E./KLJ - Indefinite suspension 
5/29/86. 

Piper, Paul C./WJW - Public reprimand 5/29/86. C&82-1658 

Johnson, Richard A./MAC - Public reprimand and 
supervised probation 5/20/86. 

Flanaqan/MAC - Disbarred 6/26/86. 

Marshall, Gary/KL,J - Disbarred 6/26/86. 

-5- 

CO-85-1152 

CO-84-1142 

C3-85-61 

CO-85-857 

C7-85-2010 

C7-83-1080 

C2-86-272 

C6-86-842 

C6-86-212 

Cl-85-1368 

C9-86-270 



PUBLIC MATTERS DECIDED - 12/31/86 

SUPREME COURT 
FILE NO. 

17. Fallen/MAC - Indefinite suspension 7/11/86. C5-84-2223 

*18. Rued/MAC - Six month suspension: 
following reinstatement 8/l/86. 

two year probation C2-86-76 

19. Feldman/MAC - Disbarred 8/8/86. C7-85-2203 

20. Jorissen/BMS - Disbarred 8/8/86. C3-79-50661 

21. Mansur/TCV - Indefinitely suspended 8/25/86. C2-83-659 

*22. Perry/KLJ - Indefinitely suspended g/19/86. cl-86-1509 

*23. Graham, Chester C./TCV - Public reprimand and ~4-86-1715 
two-year supervised probation 10/22/86. 

*24. Selb/WJW - Disbarred 10/27/86. (29-86-303 

*25. Marshall, Kent/KLJ - Indefinite suspension 
10/27/86. 

co-86-271 

26. Tieso/BMS - Suspended 11/14/86. C4-85-2210 

27. Helder/MAC - Indefinite suspension 11/17/86. C6-86-1246 

28. Parks/WJW - Disbarred 11/26/86. C4-84-1869 

*29. Kroeninq/MAC - Indefinite suspension 12/l/86. CX-83-912 

30. Shaw/WJW - Indefinite suspension 12/5/86. C9-79-50289 

*31. Alderman/TCV - Public reprimand: one year C3-86-1771 
unsupervised probation. 

* Stipulated dispositions. 

Miscellaneous (13) 

1. N.P./WJW - Reply to Petition for Writ of C9-85-2316 
Prohibition - 12/24/85; writ denied l/10/86. C4-85-2322 

C6-85-2323 

-60 
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PUBLIC MATTERS DECIDED - 12/X/86 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

SUPREME COURT 
FILE NO. 

J.M.W./WJW - (1) U.S. District Court declined Civil No. 
to disqualify itself from these proceedings: 4-85-1570 
(2) plaintiff's action against Smith dismissed: 
(3) plaintiff's motion for a preliminary injunction 
denied: (4) defendant Wernz's motion for dismissal 
denied l/10/86. Discovery stayed by magistrate until 
disciplinary proceedings completed 2/26/86. 
Magistrate's order appealed to federal district court 
judge. 

Appert/Pyle - Martha L. Neese’s motion for 
disclosure of documents denied. 

R.J.C. and E.H.C/MAC - 
denied 4/18/86. 

Complainant's petition 

Thompson, J./KLJ - Trustee order S/5/86. 
Director appointed successor trustee 10/7/86. 

- Segall/WJW Petition dismissed: attorney 
deceased S/15/86. 

Peterson, Duane M./KLJ - Trustee order S/22/86. 

Hardy, Michael J. v. P.F. - Petition for review 
denied S/29/86. 

Peterson, Duane M./KL,J - Trusteeship terminated 
7/31/86. 

R.P./MAC - Admonition affirmed 8/8/86 as modified. 
R.P.'s Petition for Rehearing denied g/15/86. 

Michaelson/BMS - Reinstatement petition withdrawn 
7/24/86. 

Apperf/WJW - Reinstated to the unrestricted 
practice of law g/23/86. 

Beal/WJW - Reinstated 12/8/86. CS-82-466 

Flanagan/MAC - Order discharging Trustee 12/16/86. Cl-85-1368 

48803 
c9-85-243 
CO-85-244 

C9-85-2266 

CS-85-2202 

C4-83-1389 

CX-86-875 

C6-86-694 

CX-86-875 

CX-85-1773 

C9-79-50180 

C9-85-243 

-7- 
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PUBLIC MATTERS DECIDED - 12/31/86 

SUPREME COURT 
FILE NO. 

15. M.M./BMS - Judith A. Marty's petition for further 
xew of the LPRB's Panel is denied 12/17/86. 

C4-86-1651 

-8- 
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SUMMARY OF STATISTICAL DATA 12/31/86 

I. CASES 
‘* Approved 

Ta.rge t Histr 

A. Total Care InWntory 
1) Total File8 Open . 

2) OPeningS/ClO8ings Y.T.D. 305/303 623/6SS 

B. Old Casea 
12/&S 6/86 

1) All Cares Over 1 Year 01 66 58 
2) "Inactive"* Cases Over 29 8 

1 Year Old 

c. DEC Aging Analysis 
(Ave. # of mos. file in DEC) 2.0 

D. Summary of Public Matters 
Pending (W of lawyers) Non q q 

E. Summary of Public Matters 12/83 
Decided (W of lawyers) Non 16 

905/940 1,233/1,244 
9/86 12/86 

51 so 
3 - 5 

12 86 
+ 2 

12/86 
31 

F. Panel Chart attached listi-ng matters currently before each panel. 

II. BUDGET I ,- I 
A. FYI87 Balance Forward In $ 292,387 
8. FY'87 Anticipated Revenue 870,965 

Total Ll63,352 
C. FY'd7 Originally Approved Budget [933,5001 
0. Originally Estimated Balance Forward Out 229,852 
E. FYI87 Significant Budget Revisions 

1) Increased Expenditures 
Professional services - $16,000 

2 1 Decreased Expenditures 
Payroll 24,794 

F. Total Budget Revisions 
G. Revised Estimated FY’a7 Balance Forward Out 

8,794 
238,645 

l Inactive cases are those submitted to the Supreme Court or 
respondent not found. 
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SUPREME COURT DISPOSITIONS 1976-1986 

. 
- 

REIN --_- ---- --- IMED( ~~ 1 INA 1 REST 1 TRAN/BD/ 1 
DBR sus REP CEN PRO DIS REIN UJSN HES sus DAB STAT PRAC JUD/STAN DEAD 

1976 4 5 0 0 0 0 1 0 0 1 0 0 0 0 - 0 

1977 1 0 0 1 0 u 0 1 0 0 0 0 0 0 0 

1978 6 8 0 3 1 0 0 0 0 0 0 0 0 0 0 

1979 6 3 1 2 2 0 1 1 0 0 0 0 1 0 0 

1980 1 3 1 0 2 0 0 0 1 0 0 0 0 0 0 

1981 3 5 1 0 1 1 0 1 0 0 0 0 0 0 0 

1982 6 8 5 1 0 2 1 0 0 0 1 1 0 0 1 

1983 4 5 4 0 0 2 2 0 0 0 1 0 0 0 0 

1984 3 7 8 0 4 0 2 2 0 0 1 0 0 1 0 

1985 4 14 22 0 0 3 0 1 0 0 1 0 0 0 0 

1986 8 17 5 0 1 0 0 0 0 0 0 0 0 0 1 

TOTAL 46 75 47 7 11 8 7 6 1 1 4 1 1 1 2 

DBR - DISBARRED DIS - PETITION DISMISSAL DAB - DISABILITY STATUS 
sus - SUSPENDED REIN - REINSTATED INA STAT - INACTIVE STATUS 
REP - REPRIMAND REIN/DEN - REINSTATEMENT DENIED REST PRAC - RESTRICTED PRACTICE 
CEN - CENSURE RES - RESIGNED TRAN/BD/JUD/STAN 
PRO - PROBATION 

- TRANSFERRED TO BOARD ON 
MED SUS - MEDICAL SUSPENSION JUDICIAL STANDARDS 

DEAD - DECEASED 
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FILE OPENING AND CLOSING , POLICY AND PROCEDURE NO. 7 

TO: 

FROM: 

All Staff 

William J. Wernz 
Director 

DATE: January 5, 1987 

RE: Dispositional Authority to Assistant Directors on 
DEC Recommendations of DNWs and Certain Summary 
Dismissals 

INTRODUCTION 

The Supreme Court Advisory Committee on Lawyer Discipline (Dreher 
Committee), 
follows: 

among its recommendations, at page 26, stated as 

D. Delegation 

The Committee finds insufficient delegation of 
authority within the Director's Office for disciplinary 
processing and for office administration. In both 
areas, a greater delegation could result in improved 
productivity. 

All dispositions, from summary dismissals to public 
discipline petitions, are personally reviewed and 
approved by the Director. Final screening by the 
Director increases staff time spent on each case and 
the delay in final disposition. Final authority for 
summary dismissal and discipline not warranted (DNW) 
dispositions should be delegated to Assistant Directors. 
Although this creates a potential for inconsistency 
among staff decisions, inconsistencies should be kept 
within tolerable limits through adequate supervision, 
Director's post-review, and the availability of an 
appeal by the complainant. 

12. Recommendation: Delegate final 
authority for disposing of cases by summary 
dismissal and DNW to Assistant Directors 
after an adequate training period. 

This memorandum continues implementation of this recommendation. 

_ 

‘ :- - ‘. 



FILES OPENING AND CLOSING 
POLICY AND PROCEDURE NO. 7 
January 5, 1987 
Page 2 

PROCEDURE FOR ASSISTANT DIRECTOR DNW UPON DEC/DNW RECOMMENDATIONS 

Upon receipt of a file from the DEC with a DNW recommendation, 
the disciplinary clerk shall assign files to Assistant Directors 
(AD) by rotation and maintain a separate tally to ensure equal 
distribution of files for review. The AD who receives the file 
shall promptly review it. If the AD agrees with the DEC 
recommendation, he/she shall dictate a memorandum and forward the 
file with dictation to the disciplinary clerk for preparation of 
a CL1 form. 

If the file is received from the DEC with a memorandum prepared 
by the DEC investigator, the disciplinary clerk shall retain the 
file and prepare a CL1 form. The file will be forwarded to the 
AD next in rotation to be reviewed and signed. If the AD does 
not agree with the DEC memorandum, or feels it is inadequate, the 
AD will return the file with revisions to the disciplinary clerk. 

If the AD does not agree with the DEC-DNW (because it is wrong or 
inadequately investigated), the AD shall forward the file to the 
Director for review or assignment to an AD. The reviewing AD 
shall prepare a brief (usually handwritten) memo to the Director 
stating reasons for forwarding the file. 

Although identifying complete and'explicit criteria upon which 
the AD's agreement/disagreement is based is difficult, 
appropriate criteria include: 

1. Whether a written response was received from the 
respondent attorney, and included in the file from the 
DEC. 

2. Whether the investigator made personal contact with the 
complainant, in writing, by phone, or in-person. 

3. Whether it appears the investigator adequately 
investigated the key issues in the complaint, or 
whether only peripheral issues were investigated. 

4. Whether the investigator, or the committee, applied the 
correct disciplinary rules to the alleged misconduct, 
and whether those rules appear to have been applied 
correctly. 

5. Whether, especially with Hennepin and Ramsey County 
investigations, the reviewing committee agreed or 
disagreed with the investigator's recommendation, and 



FILE OPEN&NG AND CLOSING 
POLICY AND PROCEDURE NO. 7 
January 5, 1987 
Page 3 

if the committee disagreed with the investigator, 
whether specific rationale for the disagreement was set 
out. 

The ADS should dispose of all files sent to them for review 
promptly. To insure prompt handling, the disciplinary clerk 
shall note any DEC-DNW recommendations on which the AD has not 
acted within two days and report the delay to the First Assistant 
Director. 

PROCEDURE FOR ASSISTANT ,DIRECTOR SUMMARY DISMISSAL OF CERTAIN 
m OF COMPLAINTS 

At its g/5/86 meeting, the LPRB approved summary dismissal 
guidelines as proposed in an 8/l/86 memorandum (attached). 
ADS are hereby authorized, 
Direc!tor's authority, 

as a routine delegation of the 
to summarily dismiss upon their own 

signatures complaints which they receive and which clearly fall 
into one or more of the following categories: 

1. Fee disputes. 

2. Non-payment of professionally-incurred indebtedness. 

3. Advertising and written solicitation. 

4. Complaints alleging abuse of prosecutorial discretion. 

5. Complaints involving criminal defendants' 
post-conviction relief. 

If the AD is in doubt whether the complaint falls solely within 
one or more of these categories, the summary dismissal should be 
submitted for the Director's review and signature. 

This procedure is to be implemented effective January 5, 1987. 
ADS rleceiving complaints as duty attorney or otherwise will 
conti:nue to fill out the complaint opening forms as-before, 
except that they will indicate the signature should be their own, 
rather than the Director's on the above categories of summary 
dismi,ssals. 

This delegation of summary dismissal authority extends only to 
DEC/DNW recommendations and to complaints which fall clearly into 
the above categories. Other cateqories which the AD believes 
should be dismissed should be submitted, as before, to the 
Director for signature. 

WJW/rlb 
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444 bN*rms noA0 

TO: The Lawyers Professional Responsibility 
Board Executive Committee 

FROM; William J. Wernz 
Director 

DATED : August 1, 1986 

RR’8 Summary Dismissal Guidelines 

I. INTRODUCTION. 

Several recent developments make it desirable to have the 
Lawyers Board approve uniform guidelines for summary dismissals 
by the Director’s Office. “Summary dismissal” means that the 
Director determines from the complaint itself, without any 
investigation at all, that discipline is not warranted in a 
particular matter. The complainant is not interviewed, the 
respondent attorney is not asked for a reply: the file is 
summarily closed, subject to the complainant’s right to appeal. 
Summary dismissals of complaints against attorneys have always 
accounted for a significant percentage of the final decisions by 
the Director. The following developments make establishment of 
uniform policies desirable. 

11. RECeJT DEVELOPMENTS. 

A. Supreme Court Advisory Committee. 

Recommendation S of the Supreme Court Advisory Committee 
was: 

The Director should adopt a policy requiring 
complainants to exhaust their remedies in readily 
available alternative forums before initiating a 
disciplinary investigation, Criminal matters in which 
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I 1, 
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Executive Committee 
August 1, 1986 
Pag8 2 

the complainant-defendant should pursue post conviction 
relief proceedings are an example of the typo of case 
which should appropriately be diverted. (p. 20) 

The Comaittes also recommended diversion to alternative forums of 
fee disputes and complaints that appear to ba soldy of possible 
malpractice. The Supreme Court “adopted” its Advisory 
committee’s Report, although it is unclear whether this adoption 
means approval of every recommendation. 

El. Increase in Summary Dismissal Rate. 

During the period 1982 through 1984, the summary dismissal 
rate averaged about 20 percent of all files closed. Dut ing 
1985-6 the summary dismissal rate has increased to about 
35 percent of all files closed. It should be noted, however, 
that the overall dismissal rat0 (that is summary dismissals plus 
dismissals aftor investigation), ‘remains at just over 80 portent 
of all files closed, as it has for many years. This suggests 
that the complaints dismissed summarily would generally have been 
dismissed had there been investigations. The increased summary 
dismis,sal rate may, however, give some cause for 
concern--complainants may perceive ths system to be unfair, and 
it may be that further investigation of some matters is 
warranted. 

C. Amendments to the Rules on Lawyers Professional 
Responsibility. 

The amendments to the Rules, effective July 1, 1986, 
increase the “supervisory” role of the Executive Committee and 
the Lawyers Board over the general operation of the Director's 
Office,, The Board and Committee are not normally involved in 
exercises of the Director’s discretion whether to investigate or 
charge a particular matter. Amendments have been made, however, 
to involvo the Committee in the decision whether to investigate 
matters when no complaint has been received, and to involve Board 
members in such charging decisions as whether to supplement a 
petition for disciplinary action. The suporvisory authority of 
the Board and Committee would not be directly involved in 
individual summary dismissal determinations, except through the 
complainant appeals process. However, the allocation of 
resources and the overall criteria for general categories of 
summary dismissal are appropriate supervisory involvements of the 
Board and Committee. Xt nay be noted that the New Jersey Office 
of Attorney Ethics has summary dismissal guidelines adopted and 
approved by the New Jersey Supreme Court. 
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D. Amendments to Complainant Appeal Process. 

The Court amended Rule 8(d) in two wayst (1) To allow the 
Board Chair to appoint a group of Board members ‘to review 
complainant appeals. 
just the Panel Chairs. 

The Chair has appointed a group larger than 
This means that there is more of a need 

for uniform standards to guide a larger group of decision-makers. 
(2) The court added to Rule 8(d) the option that the reviewing 
Board member could direct further inV88tigatiOn. Pr88umably this 
option would be exercised most often in appeals of summary 
dismissals: again, the need for uniformity becomes apparent. 

III. PROPOSED GUIDELINES. 

In proposing the following guidelines, it ir understood that 
discretion is expected in applying them. There may bo examples 
o’f alleged misconduct of a type which would ordinarily not be 
investigated, but because of its alleged flagrant nature at least 
some investigation is warranted. There may also bo .unusual 
circumstances that suggest investigation of allegations which 
might otherwise not be invcst.i’gated. 

Form paragraphs have been adopted by this office for most of 
the proposed guidelines. These paragraphs are set out below. 

A. General Standard. 

If a complaint makes allegations which, when assumed to be 
true, still do not state a violation of the Minnesota Rules of 
Professional Conduct, 
dismissed. 

the complaint will ordinarily be summarily 

used profane 
One example would be an allegation that an attorney 

language. However, there could be situations in 
which a lawyer was abusive, in violation of Rule 4.4, "Respect 
for Rights of Third Persons.“ Another example of a complaint 
which does n,ot state a disciplinary rule violation would be the 
claim that the attorney for a complainant’s opponent in 
litigation did not respond to the complainant’s telephone calls. 
Yo rule requires such responses. 

B. Fee Disputes. 

The Minnesota State Bar Association has established fee 
arbitration committees in each area of the state. Routine 
fee disputes are referred to these committees on a regular basis. 
However, the Rules of Professional Conduct tighten the 
disciplinary standards for fee matters in several ways. Also, 
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Rule 1.5(a), Rules of professional Conduct, provides, “A lawyer’s 
fee shall be reasonable.” This is a tighter standard than the 
former DR 2-106(A), which forbade, “An illegal or clearly 
excessive fee.” 

Even under the old disciplinary rule, attorneys were 
disciplined for charging unauthorized workor’s compensation fees; 
probate fees based solely on a percentago; and accepting 
retainers without providing any significant services. Most fee 
complaints will be summarily dismissed, either because a court 
(e.g., probate, bankruptcy) routinely reviews such fees, or 
because another forum (fee arbitration or the civil courts) would 
be a bettor forum. Hotiever, 
discipline. 

clear violations will be 8ubject to 

Fee disputes usually take the form of a complaint that the 
attorney’s services were not worth the amount charged, that the 
attorney “ran up the bill” unreasonably, or that the attorney 
promised the total bill would not be over “X” amount, etc. 
the same line are complaints primarily requesting refunds of 

Along 

claimed unearned portions of retainer fees. 
how much the client must- pay. 

Ths issue is simply 
This office has no special 

expertise in determining this issue and fee arbitration exists 
solely for this purpose already;; , 

FEE DISPUTES FORM DISMISSAL PARAGRAPH 

This complaint involves a dispute concerning legal fees. In 
1985, the Supreme Court Advisory Committee strongly recommended 
that the limited resources of this office not be used to review 
fee disputes. Most fee disputes do not involve alleged unethical 
conduct or conduct which violates the Rules of Professional 
Conduct . Most fee disputes are better resolved through court 
action or fee arbitration. The Minnesota State Bar Association 
has established fee arbitration committees around the state to 
help resolve disputes between attorneys and clients concerning 
Legal fees. Fee arbitration procedures are often quicker, 
cheaper, and less formal than court proceedings. The cases are 
usually heard by a panel consisting of one attorney and two 
non-lawyers. Not every fee dispute can be submitted to the fee 
arbitrataon boards. To determine whether complainant’s case can 
be submitted to fee arbitration, and for further information 
about fee arbitration procedures, complainant should contact: 

E4 (Here the fee arbitration 
chair’s address and phone 
number are set out.) 
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c. Malpractice complaints. 

The Advisory Committee recommended summary dismissal of 
complaints involving “only possible malpractice. ” At about the 
Sam time the Court adopted a new Rule of Professional Conduct, 
RU~O 1.1, providing, “A lawyer shall provide competent 
representation to a client.‘* Competence has become more clearly 
an ethics requirement, but Claim8 of incompetonco are more 
routinely to be decided outside the disciplinary process. 

aa Director’s Office has exercised discretion in this 
situation by more regularly referring complaint8 alloqinq 
malpractice to civil forums. Thor. are, howover, limits to this 
policy. ?ne purpose of a civil malpractice action is to provide 
an award of damages to one who has been harmod by a lawyer’s 
negligence. The purpose of disciplinary procoodinqs is to 
protect the public, as well as the bench and bar. A malpractice 
claim which suggests gross incompetence, a habitual pattorn, or. 
intentional wrongdoing indicates the possible need for protection 
in the future, in the form of discipline. An allegation of an 
isolated and inadvertent mistake, such as an untimely filing of a 
pleading, would normally be summarily dismissed, and the 
coqlainant advised to seek private counsel. 

U 
Somewhat similar standards are applied to claims of bad 

faith litgation and pleadings, and failures to obey court orders. 
This office will normally refer the latter kind of complaint to 
the court whose order has allegedly been violated. Complainants 
who allege bad faith litigation and pleadings will normally 
receive summary dismissals with citations to the potentially 
applicable remedies under the Rules of Civil Procedure or 
statutory bad faith remedy. The summary dismissal will be 
without prejudice, so that if the civil court does find bad faith 
or the like, 
discipline. 

the complaint can be re-submitted for possible 

MALPRACTICE DISMISSAL FORM PARAGRAPH 

This complaint involves allegations of attorney negligence 
or malpractice. In 1985, the Supreme Court Advisory Committee on 
attorney discipline strongly recommended that complainants whose 
complaints primarily alleged malpractice be referred to their 
civil remedies. The recommendation was based on the limited 
resources of this office and the availability of the civil courts 
for determining malpractice claims. Not all acts of alleged 
malpractice involve conduct which violates the Rules of 
Professional Conduct. Malpractice claims typicallly involve 
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claims of poor quality representation rather than conduct which 
is allegedly unethical. 

D. Non-payment of Professionally-Incurred Indebtedness. 

Routine claime that attorneys have not paid debts are 
summarily dismissed, whether the complainant is a professional 
(such as a court reporter) Or a private Creditor. Opinion No. 7 
of the Lawyers Professional Responsibility Board at one time made 
this conduct subject to disciplfne. That opinion has been 
repealed. our office will investigate situations where there is 
an unsatisfied judgment against the attorney, since this may 
raise more serious questions concerning the attorney’s honesty or 
interference with the administration of justice. Otherwise, we 
cannot act as a collection agency, and we have no legal authority 
to order payment by an attorney to another party. In most 
situations where litigation expenses are unpaid, it may well be 
the client’s ultimate obligation to pay those expense8 in any 
event, not the attorney’e. 

PROFESSIONALLY-INCURRED INDEBTEDNESS DISMISSAL FORM PARAGRAPH 

The Director’s offide does not condone the nonpayment of 
professionally incurred indebtedness by attorneys. This office 
cannot, however, involve itself in every such matter lest it 
become a collection agency instead of a disciplinary office. 
Accordingly, this office has limited its involvement to those 
cases where there is an unsatisfied judgment or where there are 
other aggravating circumstances. The complaint is, therefore, 
dismissed with leave to refile it if complainant should obtain a 
judgment against respondent for the indebtedness mentioned in the 
complaint. 

E. Advertising and Written Solicitation. 

A number of Minnesota and United States Supreme Court 
decisions have held that lawyers may advertise in various ways. 
Rules of Professional Conduct have been amended in Minnesota to 
embody these developments and also to allow written solicitation 
of legal business. 
misleading, 

Generally speaking, if advertising is not 
or if solicitation is not personal, there is no basis 

for discipline. 

ADVERTISING DISMISSAL FORM PARAGRAPH 

The United States Supreme Court has held that lawyers are 
permitted to advertise. Minnesota Supreme Court rules allow 
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lawyers to use written communications including dl;ect mail to 
advertie8 and to solicit. A letter offering legal services doee 
not itself violate the Disciplinary Ruler. 
respondent’ a letter, 

In reviewing 

appears to be false, 
there is nothing in it which on its face 

Accordingly, 
fraudulent, deceptive or misleading. 

a finding that discipline is not warranted must be 
made. 

F. Personal Behavior Outside the Practice of Law. 

Although this Office’8 jurisdiction is not limited to 
attorney behavior within the practice of law, discretion has been 
exercised so that there is no investigation of may allegations 
regarding the private lives of attorneys. If an attorney war 
allegedly involved in criminal or fraudulent activity outside the 
practice of law, this Off ice would normally fnvertigate. There 
are, however, 

.citizane, 
no rules requiring attorney8 to bo geritleaen, good 

kindly landlords, 
Accordingly, 

careful drivers or faithful epoueee. 
a number of complaints are dismissed with the 

following paragraph. 

PRIVATE CONDUCT DISMISSAL FORM PARAGRAPH 
, 

The subject of the complaint is the respondent attorney’s 
allegedly improper actions outside the practice of law. This 
office has jurisdiction to consider allegations of attorney 
misconduct whether or not the actions were in the practice of law. 
!-fatter of Scallan, 269 N.W.Zd 034, 041 (Minn. 1978). The 
Director of this office also has discretion, however, to “make 
such investigation as he deems appropriate as to the conduct of 
any lawyer or lawyers.” Rule 8(a), 
Responsibility. 

Rules on Lawyers Professional 
In general, discretion has been exercised to use 

the limited resources of this office to investigate allegations 
of attorney misconduct in non-attorney matters only when the 
allegations, if true, would constitute serious misconduct 
reflecting adversely on the attorney’s fitness to practice law. 
See Comment to Rule 8.4, Rules of Professional Conduct% I’. 
lawyer should be professionally answerable only for offeneee’t~a~ 
indicate lack of those characteristics relevant to law practice.” 
In this matter, the Director’s office has determined that no 
investigation will be conducted. 

G. The Criminal Process: Proeecutorial Discretion and 
Criminal Defendants’ Poet-Conviction Relief. 

Complaints concerning a prosecutor’s discretion whether to 
charge a certain individual with a crime, or to conduct his or 

A-23 



Executive Commit tee 
ha;~eg 1, 1986 

her investigation or trial in a certain way, normally are 
summarily dismissed under the standard of proeecutorial 
discretion. We do not “second-guess” a prosecutor’s 
diecrationary decisions. A prosecutor has limited resources and 
must make decisions on how beet to allocate those resources. 

Many criminal defendants make allegations in the nature of 
ineffective assistance of counsel claims, which are properly 
raised either through the appellate proceer or in federal court 
on habeas co~Pue petitions. The basis for summarily dismissing 
euchcld-ime is similar to the rationale behind dleaieeing 
malpractice claims, in that it is the quality of the lawyer’s 
representation that is being challenged, not a specific violation 
of the Rules of Professional Conduct. Another rationale for 
summarily dismissing such complaints is that they usually involve 
review of a voluminous trial transcript and exhibits, not readily 
available to this office, and involving the use of significant 
resources by this office. 

IV. VNINTBLLIGIBLE CCMPLAINTS. 

Sometimes a complaint ic~~receivad which is either 
unintelligible or it is difficult to discern the exact nature of 
the allegations. Rather than summarily dismissing such 
complaints, this Office writes to ask the complainant for more 
information. See attached sample form letter. 
received, 

If no reply is 
is opened, or, 

is a summary dismissal. 
if it seems appropriate, there 

V. CONCLUSION. 

Summary dismissal guidelines approved by the Board would be 
published in the Director’s Bench h Bar column. A news release 
to the general media might also be appropriate. Judges, 
attorneys and the interested public would then be aware of some 
of the more common standards applied to certain kinds of ethics 
complaints. 

WJW/rlb 
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LAWYERS PROFESSIONAL RESPONSIBILITY BOARD 
EXECUTIVE COMMITTEE 

POLICY AND PROCEDURE NO. 2 

DATE: January 7, 1987 

RE: Panel Assignment Procedures 

PANEL ASSIGNMENTS 

Rule 4(f), RLPR, provides in part, "The Director shall assign 
matters to Panels in rotation: . . . .‘I To enhance the 
appearance of fairness and avoid any perception that the 
Director’s Office could manipulate Panel assignments, effective 
February 1, 1987, the task of assigning Panel matters to Lawyers 
Board panels will be implemented by use of a blind rotation 
system, which will be transferred from the Director’s Office to 
an Executive Committee member designated by the Board Chair. 

The procedure to be followed is outlined as follows: 

1. A rotation chart shall be prepared by the Executive 
Committee designee. The chart shall designate Panel 
rotations from one through six, picked arbitrarily for 
102 cases. The designee will provide the Board 
Chairman with a copy of the rotation schedule. See 
Exhibit A. . 

2. In the Directar’s Off ice, the following should be 
immediately forwarded to the disciplinary clerk for 
Panel assignment: char.ges when signed: admonition 
appeals when received:. expunction petitions: and 
reinstatement petitions when received. 

3. The disciplinary clerk will promptly contact the 
designee's secretary. The disciplinary clerk will 
inform the secretary of the name of the respondent and 
type of proceeding. The secretary will give the 
disciplinary clerk the name of the Panel Chair and 
number of the next Panel on the rotation chart. The 
clerk will furnish copies of her rotation chart to the 
designee regularly. 

If the disciplinary clerk is unable to reach the 
secretary within 24 hours, she will attempt to contact 
the Executive Committee designee. If the clerk 
is unable to contact either the secretary or 
the designee, she shall contact the Board Chair or 
Vice-Chair who shall choose a Panel randomly. 

SUBSTITUTIONS 

Rule 4(e), RLPR, provides in part, “The Board’s Chairman or the 
Vice-Chairman may designate substitute Panel members . . . .” It 

A-25 



EXECUTIVE*COMMITEE 
POLICY AND PROCEDURE NO. 2 
Page 2 

is impractical for such substitutions to be made personally by 
the Chair or Vice-Chair, or by the Executive Committee designee. 
Therefore, this function is delegated to the disciplinary clerk 
in the Director's Office. The procedures to be followed by the 
clerk are as follows. 

If a Board member has a conflict in a matter or cannot serve on a 
Panel for some other reason, a substitute Panel member must be 
obtained. The disciplinary clerk shall find a substitute Panel 
member using a rotation schedule. This rotation schedule is 
separate from the Panel rotation schedule, The disciplinary 
clerk must, however, take into consideration the following: 

1. Panel Chairpersons are not called to substitute unless 
there is an emergency or no non-chairpersons are 
available. 

2. Panels must include at least one lawyer and one public 
member. 

The disciplinary clerk should note on her rotation chart the 
reason why each Board member could not serve as a substitute. 

BOARD MEMBER EXPERTI-SE AND WORKLOADS: DISTRICT COMMITTEE 
AND FORMER BOARD MEMBER PANEL SUBSTITUTIONS 

. 
Rule’i(e) and (f), RLPR, provide in part, 

Id The Board's Chairman or the 
Vice-Chairkan iay designate substitute Panel members 
from current or former Board members or current or 
former District Committee members for the particular 
matter, provided that any Panel with other than current 
Board members must include at least one current lawyer 
Board member. . . . 

(f) the Executive Committee may 
redistribu;e'cise assignments to balance workloads 
among the Panels or to utilize Board member expertise. 

A. Expertise. 

A Panel Chair, a respondent or the Director may request that 
there be a substitution on a particular Panel to utilize the 
expertise of a Board member or a District Committee member. The 
request should be addressed to the Board Chair, in writing, with 
copies to appropriate parties, and to the Board Vice-Chair. The 
request shall be made at or before the time of the pre-hearing 
meeting and shall state the particular expertise needed. The 
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Board Chair (or by delegation from the Chair, the Vice-Chair) 
shall decide whether expertise is needed, and if so, substitute 
an expert Board member or District Committee member. The 
Director's Office shall maintain a directory of Board members, 
showing expertise, and a list of District Committee chairpersons. 

The substitution must harmonize with the requirements that each 
Panel include a current Board member and a public member. The 
substitution should not be for the Panel Chair. The Board Chair 
or Vice-Chair shall choose the person substituted for by the 
above criteria and, secondarily, by seniority. 

8. Workload Balancing. 

Either on the Executive Committee's own initiative or at the 
request of a Panel Chair, the Executive Committee designee may 
redistribute case assignments among panels or among Board members 
in such a way as in the designee's discretion balances workloads 
in a reasonable fashion. 

C.. Substitution of District Committee Members. 

Normally, reasonable efforts should be made to utilize current 
Board members on panels. However, when an expert is desirable, 
or Board members generally have excessive workloads in view of 
their.volunteer status or when some other particular exigency 
requires, the Executive Committee designee may on the designee's 
initiative or after receiving a written request from any 
interested party, substitute current or former District Committee 
members. 

CHOOSING "THE PANEL CHAIR" UNDER RULE 10 

Rule LO(d), RLPR, as amended effective July 1, 1986, provides, 

Additional charges. If a petition under Rule 12 is 
pending before this Court, the Director must present 
the matter to the Panel chair for approval before 
amending the petition to include additional charges 
based upon conduct committed before or after the 
petition was filed. 

In order to eliminate any difficulties in identifying "the Panel 
Chair" for purposes of this rule, 
be implemented. 

the following procedures are to 
If charges were made against the respondent 

and assigned to a Panel, the Chair of that Panel shall approve 
(or decline to approve) supplemental petitions based on 
additional charges. If the matter against the respondent was 
never assigned to a Panel (e.g., the respondent waived the Panel 
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before charges were filed), the Panel Chair shall be chosen in 
rotation by the following method. The disciplinary clerk shall 
call the designee's secretary and obtain the name of the Chair of 
the Panel to which the next matter would ordinarily be assigned. 
However, the designation of this Chair to consider additional 
charges in a petition shall not affect the Panel rotation. 
the Panel Chair chosen by this method is unavailable for any 

If 

reason, the disciplinary clerk shall contact the designee's 
secretary and be given the name of the Chair of the next Panel in 
rotation. 

Note: There is presently pending before the Minnesota Supreme 
Court a Lawyers Board petition for amendments to the RLPR. One 
such proposed amendment would provide for an amendment to 
Rule 10, RLPR, by which certain matters would, if "approved by 
the Panel Chair," by-pass the Panel. 
amendment, 

If the Court approves this 
the Panel Chair shall be chosen in rotation by the 

designee's secretary, 
Again, 

upon request of the disciplinary clerk. 
if the chosen Panel Chair is unavailable for any reason, 

the disciplinary clerk shall contact the designee's secretary for 
identification of the next Panel Chair chosen in rotation. The 
rotation matters assigned to Panels shall not be affected by 
designations of Panel Chairs for Rule 10 purposes. 

WJW/rlb 
Enclosure , 

Dated: 

Dated: 

Dated: 

Dated: 

Dated: 

Approved by: 

PAUL KINNEY 
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EXHIBIT A 

Panel 
File 
No. 
87-1 
87-2 
87-3 
87-4 
87-5 
87-6 
87-7 
87-8 
87-9 
87-10 
87-11 
87-12 

PANEL ROTATION CHART 

Type of Proceeding 
(Charges: Admonition 

Panel Panel Appeal: or Date 
No. Chair Respondent Reinstatement Petition) Assigned 

3 Taylor 
2 NYS 
4 Schwebel 
6 Kerr 
1 Flynn 
5 Lerner 

,” 
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LITIGATION 
POLICY AND PROCEDURE NO. 18 

TO: All Staff 

FROM: William J. Wernz 
Director 

DATE: April 22, 1986 

REX Supplemental Petitions for Disciplinary Action 

The Supreme Court Advisory Committee has recommended that each 
charge against an attorney be reviewed by a LPRB panel or chair 
before the filing of a public petition. See Rec. 43, as modified 
in Supp. Rep., p. 18 and LPRB Reply of l/m86, p. 20. The 
Lawyers Board has agreed to this recommendation and will 
institute procedures to implement this recommendation forthwith. 
The Committee's proposed revision of Rule 10(b) requiring such a 
procedure is presently under consideration by the Supreme Court. 

Supplemental petitions for disciplinary action shall be approved 
by either (a) the Panel Chair of the panel which considered the -’ 
initial charges or (b) the Board Chair or Vice-Chair where the 
initial petition was not authorized by any particular panel, but 
rather by stipulation or other rule. The procedure to be 
followed for requesting-this approval will be for the attorney in 
charge of the case to submit the proposed supplemental petition 
for disciplinary action to the-appropriate Panel Chair, Board 
Chair or Vice-Chair using form SC26. 

No supplemental petition shall be filed without such approval. 

WJW/BMS/rlb 
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MARTIN COLE 
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ANNE HENNEN CHERYL WEAK SUPERVISOR 
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TRACY HOPPE PATRICIA BURNS 

\ \ ATTY. REGIST. CLERK ACCCWJTING CLERK** 

I 
-~~~~ 

SCHED/RPT CLERK 

LISA BIGSUY 
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Office of 
Lawyers 
Professional 
Responsibility 

Complaint and 
Investigation Procedures 

THE MINNESOTA LAWYER PAOFESSIONAL RE 
SPONSlBlLtTV SYSTEM 

This brochwe erpt;w~s II,,. ,>,,,L<~~uIRs th;ll are 
IoNowed m filmy and t,a~,dl~~,y ~*th,c s cnrnpta~r,ts 
agsins~ Minnesota tawvyers II IS deslyned 10 help 
undetslend the M,nnesota lawye, dlsc,pt,narv 
ayetern and the roles 01 the M,nnesota Supreme 
Court. Lawyers Protess,onat Respons~bd~ly 
Board. Director of lhe Ott,ce 01 lawyers Proles ’ 
atend Respons~b~ltly and d8stricl ethics comm,l~ 
taaa in the syslem II IS also intended IO mlmm 
Ihr publk and lswye,s ot the procedures, rutes. 
rdIag&Ifons which yovern the Minnesoladis- 
clpllnary agency in the mvestlgatlon of com- 
*s against Mtnnesota lawyers. 

I. ,’ who can Be hvosIfgaIed? 
ttw~ I eat 01’s staff and Ihe distncl ethics 

cmwniI1aes invesliyale complaints agamsl ind+ 
vtdual towyers licensed to practice law in the 
SIote of Minnesota Complaints agamst entire 
law fitms are no1 normally lnvesI,gated as such. 
Complaints against tudgas are handled by a sep- 
l rala agency. lha Board on Judlciat Standards. 

Il. Whal WI OI WY Not be hv.sGgaIed. 
Complaints that bwyers have acledunprofes 

afonally ate investigated. “Unprofessional” is 
8fmu9iid by the Minnesota Rules of Rofessmnat 
Conducl. Examples of unprofessmnal conduct 
claims which ye investigated include: 

f I l negtea of a legal matter; 
f2l Iaihue IO commumcata adequalety; 
(3) conflict of interest; 
(4) misrapresenIaIions; 
(51 mishandting funds. 
There are soma kinds of complaints which w~tl 

MI be investigated. For example. when t I I the 
a&*1 of the complainI is not a Minnesota law- 
VM; or (2) the allegations of the complain1 do not 
mmamt to unpofessmnat conduct as defined by 
Ihe Rules of Professional Conduct--for axam- 
f9a. a clafm of bad manners; (w t3t lhere is an 
01har lorum cu court which can besl consider lha 
clafm - fo( example, an appeals court reviewing 
8 criminat convicIion 08 a twit court for a mat- 
practice ckm. Carlan ktnds of fee dispules are 
uauefly not invesIigaIed. 

Ill. CempUnIa Concunlno Lagat Fur. 
The Director’s Office receives many com- 

t,~;l~~l~c Il~vfl~vlll~l he’d 1~5 r II ,.,,I ,,, ~~l~l~lolltl 

,,a,y < ,,~“S. Wl,fVl .I t.wyw t1.m t.t,a,yett ..I, chv, 

0,,5ly ,lh)al 0, c~“,s’ly ,~“,~(?SS,“,’ flw- lh? 

D,,PI IIN s Oll,cr? does nnl ,nves~,gs~e lr~? d&s 
putes 111,s nth~x IIII,*F ,101 lry IO help t,enplr: 
have teyat le,*s ,~tt~,c~d fhe Mmnesota State! 
Bar Assoctaunn has eslahl,shed tee atb,lrahon 
comminees around 1hs slale 10 help resolve dts 
pules between lawyers and ctlents concerning 
legal foes. Fee arbmalion pmcedures are ofhm 
quicker. cheaper, and less formal than court pro- 
ceedings. The cases are usuaUV heatd hv a panel 
consisting of one lawyer and two non lawyers. 
Not every fee dispute can be submitted lo the 
fee arbitration boards. To determme whether a 
case can be submitted lo tee atbmation. and lor 
further informalion conIac1 the Mmnesota Stale 
Bar Association, 430 MatqueUe Avenue, !&ale 
403. Minmapolis, MN 55401 (612) 333 1183. 
Fee disputes are also handled in probate courl 
for estates and in bankruptcy COUI( lor bank 
ruptcy matters. 

IV OlgantzaIfon: Ofscrfcc EIhicS CommiIIees. 
Otrector, Lawyers Bovd and tha Supreme 
COWl. 

Otstrfcl LIhfcs Committees. Distncl elhlcs 
committees invesbgale mosl ethics comptamts 
initially. and submll a reporr and recommenda 
hens to the Drectot for a decision. Dismct elh 
its committee members age votuntear lawyers 
and public members thtoughoul the saate. 

Dhctw. The Dlrectoc of the Olflce of Lawuyers 
Professionat Responsibility is rasponsibte for in 
vestigating and pocessing att complaints of un 
professional conduct against Minnesora law- 
yers. The Director and his staff work full-time lo 
invastigateendprocesrcomp(a#lts. The salartes 
and expanses of the Director’s office are paid en- 
tirely by Minnesota lawyers throuyh Ibelt annual 
attorney registralion fee. 

Lawyers Bwd. The Miisota Lawyers Pro- 
fessconat Responsibitily Boatd (Board1 consists 
cdaeh~ and 22 members. T)a chairman 
and 13 members are lawyers. The other nine 
members. called public members. are no1 law- 
yers. Mamhers of the Board are appointed by the 
Minnesota Supeme Court for terms of Up 10 
hae yaws. Board mambers ye volunteers who 
come from communities mound Iha State of 

M,nnrsola .a,,d wnrh in thr prnt~~~~~,nnt ,,..+cl~t 
s,h,bty sys~clm as a serwc~ 1,~ ttu. t,,,t,t,r A,, t x 

eculwe Comm8clee 0t itI* Bo;,I~ t110~14t15 fl~a3 

era1 supetwslon to, Ihe sysirnl Othf:, fioard 
members divide ,nto panels awl ,.o~d,,ct p,et,n~ 

nary hearings on cha,yes agalnsi lawyers Board 
members also review appeals by compta,nants 
The Board’s goat IS 10 matntacn the honor a,,11 
h,gh standatds 01 Ihe legal prolesslon 

Supreme COUII. The Mmnesoia Supreme 
Cowl is responsibIe lor the rules creahng and 
governing the lawyer ptolession~ lesponsib,ttty 
system. The Cwrc makes the fnddmsm~ ~1 ail 

public dtsoptine cases. The Court &so appomts 
Iha Lawyers Roless,onal flesponsibdi~y Board 
members and rhe Dlreclor of the Olflce of Law 
yars ProfessIonat Responslblkcy 

v. htes 
The Rules on lawyers Prolesslonaf Reswnsl 

bilily tRulost set WI the procedures for ,nvesh 
gahng complauxts 01 alleged lawyer unprohs 
stonal conducl or disab4lly In addmon IO rhrse 
procedural tutas, Ihare are Ihe Rules ot Protrs 
sionat Conduct which estabksh the standards of 
conduct for Mnnesota auorneys The Rules 01 
Professional Conduct do not attempt IO dehne 
all the ethtcat standards which should gude law 
yars. but only those fundamenlat norms which 
must be observed. Both sets 01 Rules can be 
found in law libraries and public kbranes in the 
Minneso~aRulasof Court and In Mtnbesota Slat 
utes, Cowl Rutas. 

VI. Cam@alnIPmcedwea. 
To fii a complaint a parson can eliher call the 

Director’s Office. and a comptamt tcwm will be 
sent ce wtite atatter. Theteller musi Include the 
writer’s name and address. the lawyer’s name 
and address, and a statement 01 ihe facts set 
Iing out what is alleged 10 be uneth,cat conduct. 
Copses of any important documents or letters 
should be sent wtth the teiter of compla,nt 10 

Office of Lawyers Rolesslonat 
Responstlwlity 

520LafaVette Road. FirsI Floor 
St. Paut. MN 55155 
WIthin about a week aher a comptaml ,s re 

ceived, the Director’s Office Watt send a nouce 10 
the complainant and the respondent a(iorney. 
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Oflenhmes. a pe,son may nol k~,ow *~I.,I tlv 

knowtr,ty,,,y ,,.I r.,t,l ,,I 1111. I 11mt)t;)*@1t .111at 

haI mlormaI,on to mclude H) ,hc colnphl~l 

!nd,*ay tt,~- R~~CI,~~FV .I ~.ot,y I tlr ,to10( I* wltl .+.*I 

I or 
8s reason. afIer rewewuly the cornptael~. on,- 

ate w,,l?hrv IhO,‘! wltt I,,. i,,l IlIVr-.tl!).lll~lll II 

the DiecIor’s ass,s~ants o, a d,stnr.I ctt~~c:< 
mrmttee member may send a IeIter ask,nq for 

iere 1s a,, ,,,vesla,;,l,r,‘,. II,‘. I’lvr~sll’,.llll~ wdl lu* 

kiitionat mlnrmatlon Cooperahon ,n prnvldlt,y 
gucsled infoctnatton and/or mater~ats IS r,e(‘cs 

tmed 111 Ihe ,,ot,, e. and the alm111191’s rf:t~tv wtl 

‘V. 
If a complainI requres mveshyal,on. ,I wttt be 

! requested 

tiestigated by a volunteer ,nvesI,gaIor for one 
the distrtct ethics commlttres around Ihe 

sle (N by Ihe Otrector’s Dthce. Mosl corn 
,mts we inveshgated by the tocat d,str,c:t cnm 
Ilees II a committee invesuyates. both the 
mptainant and the resporltlenI attnruey 
outd commumcate and cooperale wtlt, thr 
mmiltee Rule 25 reqwres lawyers to cnot~-r 
? with the inveslcyalmn Under the Rules II,,- 
mmittee wilt make a rep011 and rero1n8111-81dn 
n lo Ihe Otrectol concern888q the t OIII~~.IIII~ 
e Duectoc w,tt rev,ew lhe n,a,ter ‘+,,,I I ,,,,,I,,, I 
v necessary turlhr1 ,r,vrsl~ct.,t~o,, I,,v,!rl,ya 
ns. whether by the cl,su,cl c o,r,m,~t(!es o, Ihe 
eelor’s Ofl,ce. tnctude r~-~~~w,r,y papers or 
urt tecords. speakmy lo w~ll~essea. and 
sakmg further. ,I necessary. lo lt,e compta8n 
I and/or the lawyer D~sIr,cl Comm,IIee ,nves 
ations normally take about 45 days. bul 
netimes severat months are needed 

,,,<I the tcwver not IO repeat the co,,duci A,, 
ad,,,oo~c,o~~ 1s used where the tawuvyer’s con 
duct w&s ,~#,t)rolesh~o~~~I. but ootated and ret 

(3) the D,rec.~o, a,,,, the t.iwye, may enter 

ahvaly #,oo ~er,ous I t,e Dtirector w,tt send 

,I110 iI (Mlvdle “supul~led probaho,, ” A pro- 

< q,,as of lha .I~I,,~~,IIIJII 10 the t~.irI,es but ad 

b.uloo means Ihat ct,e Dtrecror and lawyer 
ayrer Ihac to, a spec,t,ed penod 01 ume the 

0~0111t~0115 4,~ ottbelwsr pr,vaIr 

lawyer must comply with certa,n condmons. 
somehmes mcludmy supervls,on Prtvate 
stlputdled vobauon IS appioprlate where the 
lawyer’s m#sconducI IS more Ihan #sofaled 
and non sanws buI IS not serious enough 10 
warrant pubbc dsclptne txamptes would m- 
elude a lawyer who has neytecred several 
flies or who has a personal healIh problem 
that caused his m@sconducI. 

f4l tn the most serious cases of unprofes 
stonat conduct, Ihe DtrecIor tiay pesent Ihe 
comptatnl to a Panel of the Lawyers Pfotes- 
stonat Respons~kty Board. Only about one 
complalm ouI of twenty has been found ser8- 
oub mouyh 10 p,esenI to a Board Panel. The 
Panel watt detrrrmne whether pubkc disclptme 
IS probably appropriate if not, the f%W2f wtff 
d~smss Iht: complaint If ttle Panel does find 
p,obabte cause Ihal pubkc dtsclpllne ts war- 
lamed. II wit #nsmxI the D~ractor to fl(e ape- 
ht,on for d,sc,pknary action against the law- 
yer ,n Ihe MmnesoIa Supreme COWI. 

II a pubkc petmon IS dIreclad. the case w:tt 
usually be heard by a releree appoInted by Ihe 
Supreme Couth. The Supreme Court utI~maietv 

FNDOCiSbl. 
decades whaI dscmbne. If any, 8s aoptoouate. 

Yhen the investigatmn or conslderal,on IS 
npteaed, the complami will be resolved ,I, one 
our ways: 

(1) The complamt may be dlsm,ssed lh,s 
nay mean there was not clear and conv,nc,ng 
:vidence of m@scnnducI. or. IhaI what the 
awyer did was not unprotess~onat; or. lhaI 
he comptamI was noI the kmd the D,rec:tr,r’s 
)flrs investigates such as an ord,nary tee 
kspute. 

(2) The Director may issue an “admon, 
IWI.” This is a permanent record stahng that 
ha lawyer’s conduct was tmptv and warn 

- 
. . . 

The CwrI may. 
II I Dtsbar the lawyer; 
t2t Suspend the lawyer mdefn~l)ety or for a 

slated period 01 hme; 
l3t Order Ihe lawyer IO pay a fine. COSIS. or 

both. 
141 Place the lawyer on a ptobauonary sta 

lus lor d sIaIed peuod, (w uncd further order 01 
the court. with such condlttons as the court 
may spe1.11~ and lo be superv,sed by rhe 01 
Ieclor; 

161 Repruna,bd the lawyer. 

Iti1 Orcte, the lawyer 10 take do echlcb exam 
,l,d11011. 

(7) Mdke such other d,sposu,ous as the 
cootI deems dpptoprlale, or 

tBt DI~,I,ISS the t~at~~on for d,sc,pt,na,y 
actIon 
All parhes are ,,ol,t,ed I,, wrmny of Ihe hoat de 

c,s,on 

VIII Appeal Rights. 
Any dectsloq &cept rhe Supreme Co~~ri’s can 

k appealed. The comptamant may appeal a dls 
tntssat 01 complatnI. admontaion or pclvate pro 
bauon wuhar fourlean days of the de&con by 
nohfymg the Director in wrmng. The appeal wttl 
be cons&ted by a Lawyers Board member, who 
can t 1 t appove the Daector’s decision. or t2t dt 
rect the maIIer to a Panel fat a pobabla cause re 
vtew. 01 131 dlrecl further investcgatm. On any 
malter submmed to a Panel, in wtuch the corn 
plainant IS dlssabslied with the result. a pehtlon 
for rewew may be filed wtth the Supeme Courl 
wllhfn Iwo weeks. 

A lawyer may demand a Panel hearany tf an ad 
morlmon IS Issued II the Panel afhrms Ihe ddmo 
n~uo,,. It,e lawyer may appeal IO ihe Supreme 
Court 

IX What The Director’s Oltice Does. 
II IS the Dtrector’s lunchon and duly IO en 

force the MmnesoIa Rules 01 ProfessIonat Con 
duct which are the standard of conducr for aIlor 
neyr. I’ the Dtrector determines Ihar .I lawyer 
v,olaled the Rules, appropriate actnon watt be 
taken as described above Thar acuon IS noi to 
benefit airy mdtwdual.\but to mstrucl or dIsca 
pkne the lawyer and to @roIecI Ihe pubkc. 

X Whal Ilw oimctor’s 0Nka cvno1 Do. 
A The D&recIoc’s Olflce cannot represent pea 

pie m auy teyat matIer or gave legal adwce Corn- 
pta,,,a,,ts must retatn the&r own lawyer 11 Ihey 
need elIher legat adwca M tepresentatlorl. 

B The DtrecIpr’s Offtce cannot Iake money or 
properly from a lawyer IO reIum IO a cbent or 
credttur 

C Ihe Duecc,w’s Otflce cant-I sue a lawvet 
lor careless work. nor can the Daector’s Olf~e 
do wotk a lawyer t,Jcd io do. 

0 The D~re~.~o,‘s Olhce cdnnut charlye It,e 

. 
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fee a lawyer charged or require a tetund, even lf 
the lee IS ctearlv excessfive. 

The D#recIor’s Dfflce is ttmtled to a,vestlgaI. 
,ny comptamts 01 uneIhtcat conduct and p,ose 
cuuny ,bs~:~t,tmary acIIons against lawyers. 

Xi. CLiurt 6ocwity Fud. 
Il,e Mmnesota Supreme Court has esIab- 

bshed a Cbent Securccy Fund IO pay genutne 
cta&ms agamsl allotnays who have fn~ntbruly 
delrauded cbents. FucIhar mlormatlon cm & 
ubtamed horn Ihe Fund admirusIraIoc, whose 
name and address can be oblalned lrom Iha Di- 
recmr’s Olhce 

XII Ana- IO Froquemly Askad bh. 
0. Is there a chatge foe nvesbgalwn of a corn.. 

plamt? 
A There IS never a charye for hkng a corn- 

ptatnt (H for mvestigaItoo. The Drector’s olfre 
8s lunded by altomay registtabon fees. 

0. Can I gel into trouble for complaining 
agamsi a tawyec? 

A Rule 21 states that a sratement o( com- 
ptamt agamst a lawyer 81, connecI10n wcth the 01 
rector’s mvestrgahon. “is abso*rIety puwtegad 
and may not serve as a basis for kabtiiy Y) any 
owl tawsutc brought against the person who 
made Ihe complaint. charge OT statement.” 

0 Are complaints agamnst lawyers pubtic? 
A. The generat rule is that comptainls against 

lawyers are not pubkc. The ~nveshgatlon files 
are noi avaltabte to anyone except the lawyer 
Parts.01 the fttemay bedtsctosedonly whenned- 
essary for mvesugation. One exception IO this 
rule IS the Supreme Court fitings and heatmgs. 
mcludmg tnals before Supreme Court referees. 
are open lo the fx&lic. 

Xllf. ccm&*on. 
The Minnesota lawyer rksciplme sysrem is a 

serwce IO the pubic and the teyat profession. to 
review comptants Ihat lawyers have acted un- 
elhicatly. II is meam IO be fa,r IO C~ptOln~Is 
and lawyers. so Ihai claims ale PtomPttv and 
reasonabty cons&red. 

FutIhe~ questions about lawyers professtonal 
respons8blkty can be asked by calkny t6 12) 296. 
3952. 
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